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Presidential Documents

Title 3—

The President

Proclamation 8481 of March 2, 2010

Women’s History Month, 2010

By the President of the United States of America

A Proclamation

Countless women have steered the course of our history, and their stories
are ones of steadfast determination. From reaching for the ballot box to
breaking barriers on athletic fields and battlefields, American women have
stood resolute in the face of adversity and overcome obstacles to realize
their full measure of success. Women’s History Month is an opportunity
for us to recognize the contributions women have made to our Nation,
and to honor those who blazed trails for women’s empowerment and equality.

Women from all walks of life have improved their communities and our
Nation. Sylvia Mendez and her family stood up for her right to an education
and catalyzed the desegregation of our schools. Starting as a caseworker
in city government, Dr. Dorothy Height has dedicated her life to building
a more just society. One of our young heroes, Caroline Moore, contributed
to advances in astronomy by discovering a supernova at age 14.

When women like these reach their potential, our country as a whole pros-
pers. That is the duty of our Government—not to guarantee success, but
to ensure all Americans can achieve it. My Administration is working to
fulfill this promise with initiatives like the White House Council on Women
and Girls, which promotes the importance of taking women and girls into
account in Federal policies and programs. This council is committed to
ensuring our Government does all it can to give our daughters the chance
to achieve their dreams.

As we move forward, we must correct persisting inequalities. Women com-
prise over 50 percent of our population but hold fewer than 17 percent
of our congressional seats. More than half our college students are female,
yet when they graduate, their male classmates still receive higher pay on
average for the same work. Women also hold disproportionately fewer science
and engineering jobs. That is why my Administration launched our Educate
to Innovate campaign, which will inspire young people from all backgrounds
to drive America to the forefront of science, technology, engineering, and
math. By increasing women’s participation in these fields, we will foster
a new generation of innovators to follow in the footsteps of the three Amer-
ican women selected as 2009 Nobel Laureates.

Our Nation’s commitment to women’s rights must not end at our own
borders, and my Administration is making global women’s empowerment
a core pillar of our foreign policy. My Administration created the first
Office for Global Women’s Issues and appointed an Ambassador at Large
to head it. We are working with the United Nations and other international
institutions to support women’s equality and to curtail violence against
women and girls, especially in situations of war and conflict. We are
partnering internationally to improve women’s welfare through targeted in-
vestments in agriculture, nutrition, and health, as well as programs that
empower women to contribute to economic and social progress in their
communities. And we are following through on the commitments I made
in Cairo to promote access to education, improve literacy, and expand em-
ployment opportunities for women and girls.
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[FR Doc. 2010-5108
Filed 3-8-10; 8:45 am]
Billing code 3195-W0-P

This month, let us carry forth the legacy of our mothers and grandmothers.
As we honor the women who have shaped our Nation, we must remember
that we are tasked with writing the next chapter of women’s history. Only
if we teach our daughters that no obstacle is too great for them, that no
ceiling can block their ascent, will we inspire them to reach for their
highest aspirations and achieve true equality.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim March 2010 as
Women'’s History Month. I call upon all our citizens to observe this month
with appropriate programs, ceremonies, and activities that honor the history,
accomplishments, and contributions of American women.

IN WITNESS WHEREQOF, I have hereunto set my hand this second day
of March, in the year of our Lord two thousand ten, and of the Independence
of the United States of America the two hundred and thirty-fourth.
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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2009-0415]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security United States Immigration and
Customs Enforcement—011
Immigration and Enforcement
Operational Records System of
Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
Department of Homeland Security/U.S.
Immigration and Customs Enforcement
system of records titled, “Department of
Homeland Security/U.S. Immigration
and Customs Enforcement—011
Removable Alien Records System of
Records” renamed “Department of
Homeland Security/U.S. Immigration
and Customs Enforcement—011
Immigration and Enforcement
Operational Records System of Records”
from certain provisions of the Privacy
Act. Specifically, the Department
exempts portions of the Department of
Homeland Security/U.S. Immigration
and Customs Enforcement—011
Immigration and Enforcement
Operational Records system from one or
more provisions of the Privacy Act
because of criminal, civil, and
administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective March 9, 2010.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact: Lyn

Rahilly (202-732-3300), Privacy Officer,
U.S. Immigration and Customs

Enforcement, 500 12th Street, SW.,
Washington, DC 20536; e-mail:
ICEPrivacy@dhs.gov. For privacy issues
please contact: Mary Ellen Callahan
(703-235-0780), Chief Privacy Officer,
Privacy Office, U.S. Department of
Homeland Security, Washington, DC
20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) published a notice of
proposed rulemaking in the Federal
Register, 74 FR 30240, June 25, 2009,
proposing to exempt portions of the
system of records from one or more
provisions of the Privacy Act because of
criminal, civil, and administrative
enforcement requirements. The DHS/
U.S. Immigration and Customs
Enforcement (ICE)—011 Removable
Alien Records system of records notice
was published concurrently in the
Federal Register, 74 FR 5665, January
30, 2009, and later updated in the
Federal Register to add two new routine
uses, 74 FR 20719, May 5, 2009. The
system is being renamed DHS/ICE—011
Immigration and Enforcement
Operational Records system of records.
Comments were invited on both the
notice of proposed rulemaking and
system of records notice. Three
comments were received on the notice
of proposed rulemaking and system of
records notice.

Public Comments

The comment received on the notice
of proposed rulemaking did not pertain
to the notice of proposed rulemaking or
system of records notice, but instead
expressed the commenter’s general
views on immigration. DHS/ICE
received two positive comments on the
system of records notice expressing
support for the two new routine uses
added in the updated system of records
notice. DHS will implement the
rulemaking as proposed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.

m For the reasons stated in the preamble,
DHS amends Chapter I of Title 6, Code
of Federal Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: Pub. L. 107-296, 116 Stat.
2135, 6 U.S.C. 101 et seq.; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

m 2. Add at the end of Appendix C to
Part 5, the following new paragraph “48”
to read as follows:

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

48. The DHS/ICE-011 Immigration and
Enforcement Operational Records system of
records consists of electronic and paper
records and will be used by DHS and its
components. The DHS/ICE-011 Immigration
and Enforcement Operational Records system
of records is a repository of information held
by DHS in connection with its several and
varied missions and functions, including, but
not limited to: The enforcement of civil and
criminal laws; investigations, inquiries, and
proceedings there under; and national
security and intelligence activities. The DHS/
ICE-011 Immigration and Enforcement
Operational Records system of records
contains information that is collected by, on
behalf of, in support of, or in cooperation
with DHS and its components and may
contain personally identifiable information
collected by other federal, state, local, tribal,
foreign, or international government
agencies. The Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5 U.S.C.
552a(c)(3) and (4); (d); (e)(1), (e)(2), (e)(3),
(e)(4)(G), (e)(4)(H), (e)(5), and (e)(8); (f); and
(g) pursuant to 5 U.S.C. 552a(j)(2).
Additionally, the Secretary of Homeland
Security has exempted this system from the
following provisions of the Privacy Act,
subject to the limitations set forth in 5 U.S.C.
552a(c)(3); (d); (e)(1), (e)(4)(G), (e)(4)(H); and
(f) pursuant to 5 U.S.C. 552a(k)(2).
Exemptions from these particular subsections
are justified, on a case-by-case basis to be
determined at the time a request is made, for
the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of the investigation,
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
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this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation, to the existence of the
investigation, and reveal investigative
interest on the part of DHS or another agency.
Access to the records could permit the
individual who is the subject of a record to
impede the investigation, to tamper with
witnesses or evidence, and to avoid detection
or apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an impossible administrative burden
by requiring investigations to be
continuously reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of Federal law, the accuracy of
information obtained or introduced
occasionally may be unclear or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of an
investigation, thereby interfering with the
related investigation and law enforcement
activities.

(e) From subsection (e)(3) (Notice to
Subjects) because providing such detailed
information would impede law enforcement
in that it could compromise investigations
by: Revealing the existence of an otherwise
confidential investigation and thereby
provide an opportunity for the subject of an
investigation to conceal evidence, alter
patterns of behavior, or take other actions
that could thwart investigative efforts; reveal
the identity of witnesses in investigations,
thereby providing an opportunity for the
subjects of the investigations or others to
harass, intimidate, or otherwise interfere
with the collection of evidence or other
information from such witnesses; or reveal
the identity of confidential informants,
which would negatively affect the
informant’s usefulness in any ongoing or
future investigations and discourage
members of the public from cooperating as
confidential informants in any future
investigations.

(f) From subsections (e)(4)(G) and (H)
(Agency Requirements), and (f) (Agency
Rules) because portions of this system are
exempt from the individual access provisions
of subsection (d) for the reasons noted above,
and therefore DHS is not required to establish
requirements, rules, or procedures with
respect to such access. Providing notice to
individuals with respect to existence of
records pertaining to them in the system of
records or otherwise setting up procedures
pursuant to which individuals may access
and view records pertaining to themselves in

the system would undermine investigative
efforts and reveal the identities of witnesses,
and potential witnesses, and confidential
informants.

(g) From subsection (e)(5) (Collection of
Information) because in the collection of
information for law enforcement purposes it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with (e)(5) would
preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’ ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal, and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g) to the extent that
the system is exempt from other specific
subsections of the Privacy Act relating to
individuals’ rights to access and amend their
records contained in the system. Therefore
DHS is not required to establish rules or
procedures pursuant to which individuals
may seek a civil remedy for the agency’s:
Refusal to amend a record; refusal to comply
with a request for access to records; failure
to maintain accurate, relevant timely and
complete records; or failure to otherwise
comply with an individual’s right to access
or amend records.

Dated: February 5, 2010.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2010-4900 Filed 3—8—10; 8:45 am]
BILLING CODE 9111-28-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 354

[Docket No. APHIS-2006-0096]

RIN 0579-AC06

Agricultural Inspection and AQI User
Fees Along the U.S./Canada Border

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the foreign quarantine and
user fee regulations by removing the
exemptions from inspection for
imported fruits and vegetables grown in
Canada and the exemptions from user
fees for commercial vessels, commercial
trucks, commercial railroad cars,
commercial aircraft, and international
air passengers entering the United States

from Canada. The interim rule was
necessary in part because we were not
recovering the costs of the inspection
activities we were engaged in at the
U.S./Canada border. In addition, our
data showed an increasing number of
interceptions on the U.S./Canada border
of prohibited material that originated in
Canada and countries other than Canada
that presents a high risk of introducing
plant pests or animal diseases into the
United States. These findings, combined
with additional Canadian airport
preclearance data on interceptions of
ineligible agricultural products
approaching the U.S. border from
Canada, strongly indicated that we
needed to expand and strengthen our
pest exclusion and smuggling
interdiction efforts at that border. As a
result of the interim rule, all agricultural
products imported from Canada are
subject to inspection, and all
commercial conveyances, with certain
exceptions established by this final rule,
as well as airline passengers arriving on
flights from Canada, are subject to user
fees.

DATES: Effective Date: March 9, 2010.
FOR FURTHER INFORMATION CONTACT: Ms.
Cynthia Stahl, Senior Staff Officer,
Quarantine Policy, Analysis and
Support, PPQ, APHIS, 4700 River Road
Unit 60, Riverdale, MD 20737; (301)
734—-8415.

SUPPLEMENTARY INFORMATION:

Background

The regulations in 7 CFR part 319
prohibit or restrict the importation of
certain plants and plant products into
the United States to prevent the
introduction of plant pests. Similarly,
the regulations in 9 CFR subchapter D
prohibit or restrict the importation of
certain animals and animal products
into the United States to prevent the
introduction of pests or diseases of
livestock. The regulations in 7 CFR part
354 provide rates and requirements for
overtime services relating to imports
and exports and for user fees.

In an interim rule? effective
November 24, 2006, and published in
the Federal Register on August 25, 2006
(71 FR 50320-50328, Docket APHIS—
2006-0096), we amended the foreign
quarantine regulations in part 319 and
the user fee regulations in part 354 by
removing the exemptions from
inspection for imported fruits and
vegetables grown in Canada and the
exemptions from user fees for
commercial vessels, commercial trucks,

1To view the interim rule and the comments we
received, go to http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2006-0096.
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commercial railroad cars, commercial
aircraft, and international air passengers
entering the United States from Canada.
As a result of the interim rule, all
agricultural products imported from
Canada are subject to inspection, and
commercial conveyances, as well as
airline passengers arriving on flights
from Canada, are subject to inspection
and user fees. We took that action in
part because we were not recovering the
costs of our inspection activities at the
U.S./Canada border. In addition, our
data showed an increasing number of
interceptions on the U.S./Canada border
of prohibited material that originated in
Canada and countries other than Canada
that presents a high risk of introducing
plant pests or animal diseases into the
United States. These findings, combined
with additional Canadian airport
preclearance data on interceptions of
ineligible agricultural products
approaching the U.S. border from
Canada, strongly indicated that we
needed to expand and strengthen our
pest exclusion and smuggling
interdiction efforts at that border.

On November 22, 2006, we published
in the Federal Register (71 FR 67436) a
notice delaying the effective date for the
changes affecting user fees for
international air passengers until
January 1, 2007, and all other user fee-
related provisions of the rule until
March 1, 2007. We published a
subsequent notice on February 26, 2007
(72 FR 8261), that further delayed the
effective date for user fees for
commercial trucks and loaded railroad
cars entering the United States from
Canada until June 1, 2007. These delays
of effective date did not extend the
comment period for the interim rule.

We solicited comments on the interim
rule for 90 days ending November 24,
2006. We received 112 comments by
that date. They were from private
citizens; industry groups;
representatives of the Canadian
Government and Canadian State
governments; individual shipping,
manufacturing, and food processing
companies; trade groups;
representatives of trucking, airline,
railroad, and vessel companies; State
governments; and representatives of
Federal and State agencies.

Eleven commenters supported the
interim rule. The remaining commenters
expressed concerns with the interim
rule. The issues raised by those
commenters are discussed below by
topic.

Border Delays

Many commenters expressed concern
that the interim rule would cause border
delays due to congestion resulting from

increased inspections, which in turn
would heavily tax existing
infrastructure. Delays were a particular
concern for those entities shipping
perishable items such as food products,
and for express carriers and companies
with strict shipping schedules. Some
commenters stated that delays at the
U.S./Canada border could have an effect
on products shipped through the United
States to Mexico or that they could lead
to increased fuel costs or job losses. One
commenter expressed concern regarding
delays as a result of insufficient
numbers of the Animal and Plant Health
Inspection Service (APHIS) employees
to conduct inspections.

Although APHIS retains the authority
to establish and collect agricultural
quarantine and inspection (AQI) user
fees, the Homeland Security Act of 2002
(Pub. L. 107-296), which established the
Department of Homeland Security
(DHS), transferred the responsibility for
inspecting imported agricultural
products from APHIS to DHS’ Bureau of
Customs and Border Protection (CBP).
Prior to the effective date of the interim
rule, CBP was already conducting
inspections of APHIS-regulated
products at the U.S./Canada border with
the exception of Canadian-origin fruits
and vegetables; the interim rule did not
create a new inspection function.
Among other things, the collection of
user fees at the Canadian border has
already allowed CBP to hire additional
inspectors to offset any potential staffing
shortages as a result of the increased
inspections of Canadian-grown fruits
and vegetables required by the interim
rule. Since implementation of the
interim rule, we are not aware of any
increase in delays at U.S./Canada border
ports as a result of the rule.

Border delays can be affected by a
variety of factors; in addition to the
inspections of fruits and vegetables that
are necessary as a result of the rule, the
past 3 years have seen the
implementation of new national
security initiatives such as the passport
requirement for all citizens reentering
the United States from Canada and the
commencement of infrastructure
improvement projects at several land
border crossings on the U.S./Canada
border. While we cannot unequivocally
state that there have been no additional
delays that can be attributed to the
interim rule, the fact that CBP was
already conducting inspections of
conveyances at the U.S./Canada border
prior to the interim rule’s
implementation makes it unlikely that
the interim rule has resulted in the
delays or other issues cited by the
commenters. CBP monitors the flow of
traffic across the Canadian border

through ports of entry and will take
action to help alleviate future border
delays.

Several commenters stated that
requiring cash payments at border
crossings would also increase border
delays because rail and truck crossings
are not set up to handle cash payments
and because such payments would
require having to make change. Many
commenters also stated that requiring
cash payments renders current programs
designed to reduce wait times by
allowing the use of pre-paid decals or
other means useless.

Because CBP has been collecting
customs user fees all along, the user fee
collection infrastructure is already in
place. AQI user fee payments for
importers who move their products by
rail are submitted directly to APHIS
after-the-fact, therefore there are no user
fee collections or resulting delays at rail
crossings due to the need to handle cash
payments. In addition, as stated in the
interim rule, importers who frequently
cross the border by truck will benefit
from the purchase of a transponder that
is good for a calendar year of unlimited
border crossings. Over 80 percent of all
importers who cross the border by truck
are already benefitting from this
provision. The remaining importers who
must pay the per-entry user fees will be
able to pay them at the same time they
pay CBP fees. However, as noted
previously, since implementation of the
interim rule resulting in the collection
of AQI user fees and the conducting of
additional inspections, we are not aware
of any delays at the U.S./Canada border.

Several commenters asked how the
136 new agricultural inspectors that we
expected to be hired as a result of the
interim rule would be able to manage all
border crossings 7 days a week and all
3 shifts during the day. One of those
commenters stated that as most CBP
personnel work from 8 a.m. to 4:30 p.m.
and most agricultural products arrive in
the United States overnight, this
suggests that trucks will have to sit and
wait for inspectors to arrive at work.

Since most border crossings are
staffed by CBP agriculture inspectors
from 8:30 a.m. to 4:30 p.m. on
weekdays, the additional inspectors
would not be expected to manage all
U.S./Canada border crossings 7 days a
week and 24 hours a day. As noted by
one of the commenters, trucks arriving
after these hours will most likely have
to wait until the following business day
when inspections resume. However,
most border port offices did not have
agriculture inspectors available 7 days a
week and 24 hours a day before the
implementation of the interim rule.
Therefore, waiting at the border already
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occurred for trucks arriving before or
after these hours. As stated previously,
since implementation of the interim
rule, we are not aware of any delays at
the U.S./Canada border as a result of the
interim rule, including any delays of
this nature.

Two commenters asked over what
timeframe the 136 inspectors would be
hired. One commenter asked what will
happen in the interim before full
staffing is reached.

The staffing plan in the interim rule
was developed in 2001 before the
transfer of inspection duties from
APHIS to CBP. CBP staffs all ports
according to current and anticipated
needs. We are in consultation with CBP
regarding their staffing plan and are
providing recommendations to them
regarding staffing issues. Training for
these inspectors commenced in
November 2006 and classes continue to
be conducted. As of August 1, 2009,
there were 181 CBP agricultural
inspectors on the U.S./Canada border.
The deployment of inspectors has been
and will continue to be as quick as
possible. In the interim, the number of
inspections conducted will be
dependent on the resources available.
Inspections will also be conducted
randomly. As the number of additional
staff increases, the number of
inspections will increase accordingly.

One commenter cited delays of up to
24 hours due to waiting for plant
samples to be identified and stated that
money from user fee collection should
go to training inspectors in pest
identification or should be spent on
technology to better help identify
samples.

We are continually working to
improve our efficiency and cut costs,
while carrying out our mission to
protect U.S. agriculture from pest and
disease outbreaks. This includes
funding new technologies that may help
expedite pest identification and hiring
and training knowledgeable staff to
assist with pest identification.

Conducting Inspections

Several commenters asked how
inspections would be carried out and
where they would be conducted.

Selective inspections will be
conducted at U.S. ports of entry by CBP
agriculture inspectors. They will be the
same type of agriculture inspections
currently conducted at our other ports
of entry. The specific means of
commercial conveyance to be inspected
and the type of inspection provided at
a port of entry are determined by APHIS
and CBP risk analyses to target
conveyances or host material that may
carry agricultural pests. Additionally,

CBP will conduct random inspections.
As pathways continue to change,
random inspections become
increasingly necessary to monitor the
flow of imports to ensure that
agricultural pests are not entering the
country via previously unknown means.
This dynamic approach to pest
interdiction is critical to the success of
our programs.

Definition of Commercial Vehicle

Two commenters asked what the
definition of a commercial vehicle is in
the context of the rule.

We do not consider the term
“commercial vehicle” to have any
specialized meaning beyond its
commonly understood meaning.
Definitions for commercial aircraft,
commercial truck, and commercial
vessel may be found in § 354.3 of the
user fee regulations.

Private Vehicle, Train, and Bus
Passengers

Several commenters asked how other
pathways not addressed by the rule,
such as private vehicles and train and
bus passengers, would be inspected.

Although the interim rule does not
directly address the risk from private
vehicles or train and bus passengers,
these pathways have been subject to
inspection based upon risk. The full
economic analysis for this final rule
includes a discussion of the inspection
of passenger vehicles. Those inspections
are funded by appropriated funds.

Private Property and Businesses on the
Border

One commenter asked how carriers
coming from a place sitting exactly on
the border between the United States
and Canada would be treated. Examples
given were a pulp or sawmill.

Our AQI program is in place at
designated ports of entry along the U.S./
Canada border and not private
properties along the border. Therefore, a
carrier coming from a place sitting
exactly on the border, such as a pulp or
sawmill, would be treated like any other
carrier and could be directed to one of
these ports.

Empty Containers and Movement of
Nonagricultural Goods

Many of the commenters stated that
particular products that are not
agricultural goods or conveyances that
are not involved in the movement of
agricultural goods should be exempt
from paying agricultural user fees
because they do not present a risk of
introducing plant pests into the United
States. Other commenters pointed to the
hazardous nature of some

nonagricultural commodities or other
difficulties inherent in inspecting
certain nonagricultural commodities or
conveyances. Several commenters asked
how empty conveyances would be dealt
with or stated that they should also be
exempt from the user fees.

Risks to agricultural and natural
resources can arise from shipments of
nonagricultural goods and from
conveyances moving nonagricultural
goods. An example given in the interim
rule was wood packaging material, such
as wooden pallets, which is used to ship
nonagricultural products such as
electronic items. Wood packaging
material can carry pests such as wood-
boring insects. Noxious weed seeds,
gypsy moths, and other hitchhiking
pests that can attach themselves to
nonagricultural items as well as the
vehicle itself also pose a concern. In
addition, prohibited soil may be
attached to the articles in a shipment or
to the conveyance itself. If the
conveyance has traveled through, or if
the conveyance or shipment has
originated in, an area of Canada
quarantined or regulated for plant pests
such as nematodes, these agricultural
pests may be carried into the United
States in soil. Therefore, it is
appropriate that all conveyances be
subject to the requirements described in
the interim rule except as otherwise
noted. These same requirements have
been in place along the U.S./Mexico
border for the past 18 years. With the
publication of the interim rule,
conveyances entering the United States
from all foreign countries are subject to
the same AQI user fees.

Commercial Trucks and Railroad Cars—
Exempt Movement That Originates and
Ends in Canada

Several commenters stated that a
railroad car or truck that originates and
terminates in the United States and that
does not load or unload cargo in Canada
or that originates and terminates in
Canada and that does not load or unload
cargo in the United States should be
exempt from paying the user fees.

The current regulations already
exempt from AQI user fees those
commercial railroad cars that are part of
a train that originates and terminates in
the United States and no passengers
board or disembark and no cargo is
loaded or unloaded while the train is in
a foreign country. We recognize that
there is a similar risk profile for
commercial railroad cars that are part of
a train that originates and terminates in
Canada and no passengers board or
disembark and no cargo is loaded or
unloaded while the train is in the
United States. Therefore, we have
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amended the regulations in this final
rule to state that such movements are
also exempt from the AQI user fee.
However, we do not agree that a similar
exemption from the AQI user fee should
be granted to trucks that originate and
terminate in the United States and do
not load or unload cargo in Canada or
that originate and terminate in Canada
and do not load or unload cargo in the
United States. This is because, unlike
railroad cars, trucks are not bound to a
fixed track where stops and loading or
unloading may only feasibly occur at
designated stations. Therefore, the risk
is high that cargo may be loaded or
unloaded at any point.

Vessels That Travel to Canada To
Refuel

One commenter stated that vessels
that travel to Canada only to refuel
should be exempt from paying an AQI
user fee upon their return to the United
States.

We agree with the commenter.
Although U.S.-origin vessels that travel
to Canada to take on fuel are not
currently exempt from paying an AQI
user fee when they return to the United
States, we note that Canadian-origin
vessels that travel to the United States
solely to take on fuel are exempt from
paying an AQI user fee. Because we
recognize that there is a similar risk
profile for U.S. vessels returning from
Canada if they have only traveled to
Canada to take on fuel, we have
amended the regulations in this final
rule to state that such movements are
also exempt from the AQI user fee.

Small Aircraft

Several commenters stated that the
user fee exemption should be extended
to apply to aircraft that are not currently
exempt due to their size or because they
contain more than the maximum
number of seats to qualify for a user fee
exemption, because such planes carry
little cargo.

Currently, all passenger aircraft,
originating in any country, that have 64
or fewer seats and that are not carrying
certain regulated articles specified in
§ 354.3(e)(2)(iv) are exempt from paying
the aircraft AQI user fee. The interim
rule and this final rule are focused on
AQI user fees for conveyances and air
passengers from Canada. Any new AQI
user fee exemptions that could impact
passengers or conveyances originating
from countries around the world, such
as the exemption suggested by the
commenters, would have to be
addressed in a separate rulemaking.

Barges

Several commenters stated that the
user fee exemption should be extended
to apply to barges that are not currently
exempt due to their size, but that carry
little cargo.

We note that ferries, which are not
considered to be commercial vessels,
and commercial vessels weighing less
than 100 net tons are already exempt
from paying AQI user fees. While we do
not agree that additional exemptions
should be given to barges because of
their size, we do recognize that barges
traveling solely between the United
States and Canada are operating in a
lower-risk environment: A limited range
of waterways between and around the
U.S./Canada border such as the Puget
Sound and the Great Lakes, which
means that such barges present a much
lower risk of carrying cargo or
hitchhiking pests from a third country.
Because of the risk of ocean-going
barges traveling to countries outside of
the United States and Canada, we have
restricted our definition of barge to a
non self-propelled vessel that transports
cargo that is not contained in shipping
containers. This definition does not
include integrated tug-barge
combinations. Further, we are limiting
the exemption to barges that carry bulk
cargo that originates only in the United
States or Canada and that do not carry
any plants or plant products or animals
or animal products, and that do not
carry soil or quarry products from areas
in Canada listed in § 319.77-3 as being
infested with gypsy moth. Therefore, we
are amending the regulations to exempt
barges that meet the above conditions
from paying the AQI user fee.

Participation in Trade Security Systems

Several commenters expressed
concern that the interim rule removes
the benefits of complying with systems
such as the Customs-Trade Partnership
against Terrorism (C-TPAT) and
suggested that those in the trade
community who participate in such
programs should be waived from having
to comply with the provisions of the
interim rule.

C-TPAT does not have an agricultural
component that specifically addresses
sanitary or phytosanitary risks. C-TPAT
members’ shipments are subject to
agricultural inspection regardless of the
reduced inspection benefits granted by
membership in the program. Therefore,
we do not believe it is appropriate to
exempt C—-TPAT members from being
required to pay the AQI user fee.

Transition to Full Staffing and
Inspection Levels

Several commenters expressed
concern that the collection of user fees
does not mean any additional
inspections will be conducted and
therefore, stated the user fees are not
justified. Some of the commenters
expressed concern that the fees for one
type of conveyance would be used to
subsidize inspections on another type of
conveyance because of what the
commenters perceived as an apparent
disparity in user fees charged between
different conveyances or an apparent
disparity in the inspection cost
projections between different
conveyances. Several commenters on
the interim rule expressed concern
regarding the cost projection for the
initial staffing plan: 65 airport pre-
clearance inspectors in Canada, costing
$46 million, and 136 inspectors along
the U.S./Canada border, costing $22.45
million.

As stated previously, the staffing plan
in the interim rule was developed in
2001 before the transfer of inspection
duties from APHIS to CBP. We are in
consultation with CBP regarding their
staffing plan and are providing
recommendations to them regarding
staffing issues. Inspections will be fewer
and more random until the transition to
full staffing occurs, but from then on
will be conducted on a greater number
of conveyances and agricultural
products. The apparent disparity in user
fees or the cost of inspections between
different conveyance types is due to
various factors, including the time and
staff needed to conduct the inspections
as well as the costs associated with
staffing inspectors in Canada versus
inspectors in the United States. Any
excess of collections over costs remains
available from year to year in a
dedicated reserve account to be used
only to fund agricultural quarantine
inspection and related program costs.
We take into account the balance in this
reserve account, along with our current
user fees, volumes, and collections
before increasing or decreasing user
fees.

User Fee Costs

The majority of commenters stated
that the cost of the user fees is
excessive. Several commenters
expressed concern regarding how
APHIS arrived at the current user fees.
One commenter asked how APHIS
could have set user fees in 2004 that
will be in effect until 2010 when APHIS
does not know what costs will be in
2010.
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As stated previously, the interim rule
was designed, in part, to recover the
costs of our current inspection activities
at the U.S./Canada border. APHIS has
the authority to collect user fees to fund
inspections. Until recently, APHIS had
determined that increased inspections at
the Canadian border were not necessary.
However, due to evidence of increased
pest risk, APHIS believes it is necessary
to increase its inspection regime at the
Canadian border and therefore must
collect user fees to fund those
inspections. Therefore, we are requiring
that commercial conveyances from
Canada and international airline
passengers arriving on flights from
Canada be subject to the same
agricultural quarantine user fees that are
already charged to commercial
conveyances and international airline
passengers arriving in the United States
from all other foreign countries. To
calculate the proposed user fees, we
projected the direct costs of providing
all AQI services in fiscal years (FY) 2004
through 2010 (and beyond) for
international airline passengers and for
each category of conveyance:
Commercial vessels, commercial trucks,
commercial railroad cars, and
commercial aircraft. The cost of
providing these services in prior FYs
served as a basis for calculating our
projected costs. We then projected our
costs using economic factors provided
to us in the economic schedules in the
President’s budget. In publishing our
user fees in advance, we are acting on
behalf of affected industries who
suggested that they would be able to
plan for the effects of fee changes more
effectively if fees were set in advance.
To the extent that costs of inspections
and collections of user fees change, we
retain the option of increasing or
reducing any of the fees.

Taxes Versus User Fees

Some commenters expressed concern
that the user fees will serve as a new tax
on cross-border commerce or stated that
Government funding should be obtained
to hire additional permanent inspectors
and acquire other needed resources
rather than increasing user fees, or that
appropriations have already addressed
the need for additional inspectors.

A tax is money paid by the general
public to support general Government
operations. A user fee is money paid for
a specific Government service by the
beneficiary of that service and is
designed to recover the costs of
providing that service. The AQI user
fees covered by the interim rule are
intended to recover the costs of
providing AQI services for commercial
vessels, commercial trucks, loaded

commercial railroad cars, commercial
aircraft, and international airline
passengers and are paid by commercial
vessel companies, commercial truck
drivers, commercial railroad companies,
commercial airlines, and international
airline passengers. As such, our AQI
user fees are user fees and not taxes. We
have congressional authority to collect
these fees. The Food, Agriculture,
Conservation, and Trade (FACT) Act of
1990, as amended, authorizes the
Secretary of Agriculture to prescribe and
collect fees to cover the cost of
providing the AQI services covered by
the interim rule. Although
appropriations may be used to partially
fund certain related aspects of the AQI
program, the FACT Act mandates that
the majority of the cost must be borne
by the beneficiaries of the program’s
services.

Canadian Costs and Fees

Two commenters expressed concern
that the interim rule would cause
Canada to retaliate by imposing user
fees on all conveyances crossing the
border into Canada regardless of
whether inspections will be carried out.

Although we understand the
commenter’s concern, Canada’s actions
are not under our control. The interim
rule was implemented to address the
increased pest risk presented by
agricultural shipments and conveyances
from Canada and to provide for full cost
recovery of our AQI program. The
conveyances entering the United States
from Canada are not only Canadian-
owned; all conveyances, including U.S.-
owned conveyances, are impacted by
this rule. Also, we note that the user
fees have been in effect since 2007.
Since that time, there have been no
signs of retaliation by Canada.

Inspection Costs

Several commenters stated that
APHIS does not know what the costs of
performing inspections are and,
therefore, asked how APHIS can comply
with the statutory mandate in 21 U.S.C.
136a(a)(2) that fees must be
commensurate with the costs of
inspections. One commenter expressed
concern that the interim rule did not
contain provisions for the adjustment of
fees if necessary.

The user fees implemented at the
U.S./Canada border as a result of the
interim rule are the same as those
already in place at our other border
ports. Those user fees were determined
by dividing the sum of the costs of
providing each service by the projected
number of users subject to inspection,
thereby arriving at “raw” fees. We then
rounded the raw fees up to determine

the user fees. We consider this approach
adequate in our identification of the
costs of inspection and related pest
identification and mitigation activities.
As APHIS assesses its user fees,
volumes, collections, and ongoing
reserve balances, it will initiate
rulemaking to increase or decrease the
fees as necessary. We review our fees on
a biennial basis to ensure that the fees
charged are commensurate with the
costs of inspection and inspection-
related activities and, if necessary,
undertake rulemaking to amend them.
We will adjust a fee up or down, as
appropriate, depending on the actual
cost of providing services. In most cases,
we propose user fee increases so that the
fees will keep up with inflationary costs
as well as any new costs that must be
paid. However, we have adjusted user
fees downward in the past. In a final
rule published in the Federal Register
on January 19, 1996, (61 FR 2660-2665
Docket No. 94-074-2) and effective on
March 1, 1996, we decreased our AQI
user fee for commercial aircraft by 13.1
percent after our cost analysis revealed
that this fee was too high.

Decals

Several commenters expressed
concern regarding the provision for
annual decals. One commenter stated
that if the option to purchase an annual
decal is available for trucks that it
should also be extended to all other
conveyances. Two commenters
questioned the economic feasibility of
an annual decal for some importers
because they do not cross the border
enough times to justify the cost of the
decal or because the decal is vehicle-
specific.

Although currently there is not an
option to purchase an annual decal for
loaded railroad car and commercial
vessel border crossings, the regulations
do contain maximum charge provisions.
For commercial vessels, the maximum
user fee is 15 times the AQI user fee per
arrival. For loaded railroad cars, the
maximum user fee is 20 times the AQI
user fee per arrival. The maximum
charge provisions provide the same
benefits to users as a decal in instances
where issuing a decal may not be
feasible due to difficulty in
electronically reading the decal on a
particular type of conveyance or how
user fees are collected for a particular
conveyance.

Air Industry—Two AQI User Fees

One commenter asked why air
transport is subject to two fees (cargo
and passenger) when other modes of
transport are only subject to cargo fees.
The commenter also asked why all
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aircraft are subject to the same aircraft
fee, regardless of whether they are cargo
or passenger aircraft.

Except as otherwise noted, the fees
charged to commercial conveyances
from Canada and international airline
passengers arriving on flights from
Canada are the same fees already
charged to commercial conveyances and
international airline passengers arriving
in the United States from all other
foreign countries. As mentioned
previously, all passenger aircraft
originating in any country with 64 or
fewer seats and that do not carry certain
regulated articles are already exempt
from paying the aircraft AQI user fee.
The passenger fee pays the costs of
inspecting passengers and passenger
baggage, the aircraft galley including
garbage, the passenger compartment and
the baggage hold, while the commercial
aircraft fee pays the costs of inspecting
the aircraft, excluding the areas covered
under the passenger fee, and the crew
and cargo.

Legality

Many commenters stated that the
interim rule is contrary to bilateral
efforts and political commitments
between the United States and Canada
or broader international agreements and
serves to undermine them.

APHIS has been in discussions with
Canadian officials for many years
regarding agricultural risk from
agricultural products, commercial
conveyances, and air passengers
arriving in the United States from
Canada. We have also established
workgroups with Canada to discuss
enhancements within their agricultural
programs to complement the U.S. pest
interdiction and prevention programs.
When the original user fee rules were
implemented and the exemption for
Canadian conveyances made, we
considered commercial conveyances
and agricultural shipments from Canada
to have a risk profile similar to that of
products and conveyances from the
United States.2 As a result of this
assumption, few inspections were
conducted at the Canadian border,
However, recent trends have shown that
this assumption about risk is no longer
true and inspections have increased
accordingly. Therefore, in order to
recover the costs of the existing
inspection program and to implement
an expanded inspection program, we
determined the removal of the
inspection and user fee exemption was
necessary.

2 See the rule published in the Federal Register
(56 FR 8148-8156) on February 27, 1991.

Basis of the Rule

Several commenters questioned the
basis of the rule, asking for risk
assessments, pest survey data, or other
information to support the rulemaking.

Our decision to implement the
interim rule was based on the fact that
we were conducting inspections on the
U.S./Canada border during which we
were detecting exotic and dangerous
pests, and were not recovering the costs
of these inspections. For example, U.S.
inspectors have intercepted fruit flies on
mangoes from Mexico and Morocco,
longans and litchis from various Asian
countries, citrus from Spain, Spondia
spp. from Mexico, Acanthocereus spp.
from China, and Musa spp. from India
that were shipped from those countries
to the United States via Canada. In each
case, the material was from a country
other than Canada and was re-labeled as
a product of Canada and then shipped
to the United States to take advantage of
the exemption from AQI user fees for
Canadian fruits and vegetables.
Therefore, we determined that the
inspection exemption for fruits and
vegetables from Canada needed to be
removed to allow for regular inspections
at the border and that AQI user fees
were needed to recover the costs of our
ongoing inspection activities. We
provide more examples/data in our
Final Regulatory Flexibility Analysis
that illustrate the risks associated with
material imported from Canada that
originated in Canada and countries
other than Canada. We reiterate that the
interim rule merely subjected users
entering the United States from Canada
to the same user fees that are already
being charged to users entering from all
other countries.

Emergency Rulemaking

Many commenters expressed
concerns regarding the use of emergency
rulemaking rather than engaging in talks
with interested entities and that the
interim rule’s comment period ended on
the same day as its implementation.
Several commenters stated that the
delay in implementing the rule
illustrates that the rule was not justified
as an emergency action.

APHIS has been in discussions with
Canadian officials for many years
regarding the risk from agricultural
shipments and commercial conveyances
from Canada. We value our relationship
with our Canadian partners, and we
continue to communicate with our
partners regarding how best to improve
mitigation activities as well as to
determine where harmonization of
regulatory actions between the United
States and Canada may be appropriate.

Because the interim rule removed the
inspection exemption for imported
fruits and vegetables grown in Canada
and commercial conveyances from
Canada in order to prevent the
introduction of plant pests and animal
diseases into the United States and
removed the user fee exemption for
Canada in order to recover the costs of
the needed inspections, we found good
cause to publish the rule without a prior
proposal. However, affected industries
and the general public did have an
opportunity to comment on the interim
rule following its publication. The
effective date of the interim rule was
delayed in response to strong industry
requests for more time to prepare for the
implementation of the AQI user fees and
to allow time to coordinate the
additional inspections and collection of
fees with CBP.

One of the difficulties in mitigating
the risk of plant pests entering the
United States is ensuring that loaded or
unloaded railroad cars and trucks that
previously carried shipments of non-
Canadian origin (i.e., third country
origin) cargo are not infested with pests
at the time they enter the United States.
After the interim rule was published,
APHIS met on several occasions with
individual companies and industry
groups that operate across the land
border to discuss agricultural risks
associated with rail and truck supply
systems. In particular, we hoped to
obtain further information regarding the
use of containers which previously
hauled high risk non-Canadian
products. However, we were unable to
obtain such information.

Miscellaneous Comments

One commenter stated that it is
impermissible for the Department of
Agriculture to charge user fees on behalf
of another agency since CBP conducts
the inspections rather than the
Department of Agriculture. Another
commenter stated that collection of user
fees adds an additional clerical function
on border officers and that not only is
it time-consuming, but that it requires
additional recordkeeping and financial
controls.

While the Homeland Security Act of
2002 transferred certain AQI activities
from APHIS to CBP, including
conducting inspections, the
management of the AQI user fee
account, setting fees, and monitoring
inspection related expenses and
collections continues to be APHIS’
responsibility. Since CBP is currently
collecting customs fees, the collection of
AQI user fees does not present an
additional clerical function because the
AQI user fees are collected at the same
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time as CBP customs fees. In addition,
as had been the case prior to the interim
rule, CBP continues to conduct
inspections and collect AQI user fees at
the Mexican border without any
collection-related delays. Likewise, we
are not aware of any collection-related
delays at the Canadian border since
implementation of the interim rule.

Comments Regarding the Economic
Analysis

Several commenters expressed
concerns regarding the economic
analysis for the rule, particularly the
accuracy of user fee collection and cost
estimates, and asked for a detailed cost-
benefit analysis. Several commenters
stated that because we did not provide
a quantitative comparison of expected
benefits and costs of the rule, APHIS
failed to satisfy the requirements of
Executive Order 12866. One commenter
cited the information we presented
indicating that most motor carriers
qualify as small businesses and stated
that, because of this, APHIS should
reevaluate the effect of the user fees.

Our economic analysis included a
cost-benefit analysis and evaluated the
economic impacts on small entities with
the best information available at that
time. In this final rule, we have
provided an updated final economic
analysis. The commenters are correct in
that we are unable to quantitatively
project the benefits that will be
attributable to the November 2006
interim rule and this final rule in terms
of the reduced risk of animal and plant
pests and diseases entering from
Canada. It is difficult to determine the
animal and plant pests and diseases that
may be present in Canada or that may
travel through Canada destined for the
United States. It is also difficult to trace
infestations already established in the
United States back to their point of
origin. However, we do know that these
risks are genuine. U.S. agriculture and
other sectors of the economy are
unfortunately well acquainted with the
costs of pest or disease introductions
when interception fails, given the large
public and private expenditures devoted
to ongoing animal and plant pest control
and eradication programs.

Although we are not able to quantify
the benefits of this rule, we are
confident that the benefits of this rule
(costs forgone because the resources
made available will help prevent pest
and disease entry from Canada) will
outweigh its costs. This conclusion
satisfies a principal requirement of
Executive Order 12866. In addition,
Executive Order 12866 does not require
that benefits and costs be quantified,

only that they be evaluated as
completely as possible.

Alternatives Suggested by Commenters

Many commenters suggested
alternatives to the interim rule. One of
these suggestions was to require permits
and phytosanitary certificates for
agricultural goods from Canada that are
imported into the United States.
Another suggestion was to utilize
preclearance systems to inform CBP
about shipment information before
arrival at the border in order to target
inspections toward shipments of
presumed greater risk. A third
suggestion was to conduct inspections
closer to the third-country source, such
as at the production facility, because
third-country products seem to hold the
most risk.

While permits, phytosanitary
certificates, and preinspection systems
are valuable ways to gain information
about shipments before arrival, they do
not prevent plant pest hitchhikers from
attaching themselves to vehicles or
shipments, or prevent importers from
falsifying information or adding
additional items to shipments before
crossing the border. Therefore,
inspection at the border would still be
necessary to ensure that any such
systems are working as intended. In
addition, because pathways change, it is
necessary to continue to monitor the
flow of imports to ensure that
agricultural pests are not entering the
country via previously unknown means.
Therefore, inspections at the border
would still be necessary to mitigate risk.
APHIS is continually working with
Canadian officials to explore ways to
lower and control pest risk.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule with the changes discussed in this
document.

Effective Date

We are making final, with certain
changes, an interim rule published in
the Federal Register on August 25,
2006, that amended the foreign
quarantine and user fee regulations by
removing the exemption from
inspection for imported fruits and
vegetables grown in Canada and the
exemptions from user fees for
commercial vessels, commercial trucks,
commercial railroad cars, commercial
aircraft, and international air passengers
entering the United States from Canada.
Certain provisions of the interim rule
became effective on January 1, 2007,
and on March 1, 2007, with the
remainder becoming effective on June 1,
2007. The changes in this final rule

include user fee exemptions for railroad
cars that are part of a train that
originates and terminates in Canada
where no passengers embark or
disembark and no cargo is loaded or
unloaded while in the United States and
vessels traveling to Canada only to
refuel. In addition, this final rule
exempts from user fees barges that carry
non-containerized cargo that originates
only in the United States or Canada and
that does not carry any plants or plant
products, animals or animal products,
or soil or quarry products from areas in
Canada regulated for gypsy moth.
Because this final rule provides
specified exemptions from user fees and
thus relieves restrictions, the
Administrator has determined that this
rule can be made effective less than 30
days after publication in the Federal
Register.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined to be
significant for the purposes of Executive
Order 12866 and, therefore, has been
reviewed by the Office of Management
and Budget.

We have prepared an economic
analysis for this final rule. It provides a
cost-benefit analysis as required by
Executive Order 12866, as well as a final
regulatory flexibility analysis that
considers the potential economic effects
of this final rule on small entities, as
required by the Regulatory Flexibility
Act. The economic analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

We are adopting as a final rule, with
the changes discussed in this document,
an interim rule that amended the foreign
quarantine and user fee regulations by
removing the exemptions from
inspection for certain agricultural
products imported from Canada and the
exemptions from user fees for
commercial vessels, commercial trucks,
commercial railroad cars, commercial
aircraft, and international air passengers
entering the United States from Canada.
As a result of that action, all agricultural
products imported from Canada are
subject to inspection, and commercial
conveyances, except as otherwise noted,
as well as airline passengers arriving on
flights from Canada, are subject to user
fees.

Expected Benefits

The objectives of the amended
regulations were to expand and
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strengthen our pest exclusion and
smuggling interdiction efforts at the
Canadian border by subjecting all
agricultural products and all
commercial conveyances, with certain
exceptions established by this rule, to
inspection and to enable the Federal
Government to recover the cost of those
inspections through user fees. In 1991,
APHIS established AQI user fees for
inspections of commercial conveyances
and international air passengers arriving
in the United States from all foreign
countries except Canada. The
exemption of Canada from the AQI user
fees was based on our understanding
that conveyances and passengers from
Canada posed little risk of introducing
plant or animal pests or diseases into
the United States. Since 1991, the
nominal value of U.S. agricultural
imports from Canada has increased over
fourfold, from $3.3 billion in 1991 to
$15.2 billion in 2007. In addition, with
the globalization of trade, shipments of
re-exported agricultural products that
originate in countries other than Canada
but enter from Canada into the United
States have increased significantly. For
example, total exports of fruits and
vegetables to the United States from
Canada increased by 167 percent over
the 10-year period between 1998 and
2007, while Canada’s re-export of fruits
and vegetables to the United States
increased by 738 percent during this
same period. In addition to the growing
volume of legitimate re-exports, there is
incentive to commingle third-country
goods with Canadian-produced goods
because of lower U.S. tariffs for goods
for Canadian origin. Opportunities to
smuggle goods across the border also
have increased as the volume of
commercial traffic and number of air
passengers have grown.

Emergency Action Notifications
(EANS) issued illustrate the increasing
risks associated with the agricultural
products entering from Canada. An EAN
is an APHIS form used by CBP to
communicate to importers the sanitary
or phytosanitary reasons for an
emergency action and what the action
entails, such as treatment, re-export, or
destruction of the goods. The EAN
records indicate an increasing number
of emergency actions related to
agricultural goods entering from
Canada. For example, during FY 2007,
a total of 1,193 EANs were issued for
products shipped from Canada to the
United States. Nine hundred thirty-three
of these EANs (or 78 percent) were
issued for Canadian products and 260
(22 percent) were issued for products of
non-Canadian origin. As 22 percent is
substantially higher than the 5 percent

of Canada’s fruit and vegetable
shipments to the United States in 2007
that were re-exports, this represents a
disproportionately high quantity of
EANS for re-exports in comparison to
the total number of EANs issued for
shipments from Canada.

Among EANSs issued for re-exported
products, 126 EANs were for products
that originated in Asia and 62 EANs
were for products that originated in
regions south of the United States, i.e.,
Mexico, Central America, and South
America. In FY 2007, 55 countries other
than Canada were reported as countries
of origin on EANs for products entering
from Canada. Altogether, over 100 pest
species were intercepted in FY 2007 and
FY 2008. Examples of intercepted pests
are the Mexican fruit fly (Anastrepha
Iudens Loew (Tephritidae)), found in
containers that originated in Mexico,
and the gypsy moth (Lymantria dispar
Linnaeus (Lymantriidae)), found in
shipments of firewood of Canadian
origin.

Data generated by the Agricultural
Quarantine Inspection Monitoring
(AQIM) program also illustrate a greater
sanitary and phytosanitary risk
associated with agricultural products
that enter the United States from Canada
than anticipated when we first
established AQI user fees and exempted
Canada from those fees. Under the
AQIM program, CBP agricultural
inspectors conduct random inspections
within each major pathway to assess
their relative risk, and APHIS-PPQ
monitors the collected data. AQIM
keeps track of Quarantine Material
Interceptions (QMlIs), which are
regulated agricultural materials seized
because of prohibition, permit denial,
pest risk, or abandonment. Approach
rates, defined as the number of QMIs as
a percentage of the number of
conveyances inspected, for commercial
trucks at the U.S./Canada border show
a substantial 1-year increase in
interceptions, from 0.68 percent of
trucks sampled in FY 2006 to 1.73
percent of trucks sampled in FY 2007.
This increase cannot be explained by an
increase in the rate of inspection for FY
2007 over FY 2006. Applying the FY
2007 approach rate of 1.73 percent to
the 6.6 million trucks that CBP reports
as having entered the United States from
Canada that year, implies that over
100,000 of the trucks may have been
carrying quarantine material.

As an example of the risk of foreign
pest introduction, plum pox is a disease
that was introduced into the United
States. It is a devastating viral disease of
stone fruit, such as peaches, apricots,
plums, nectarines, almonds, and
cherries. It is transmitted within an

orchard by aphids and over long
distances through the movement of
infected nursery stock, propagative
material, and fruit. The plum pox virus
first appeared in the United States in
Pennsylvania in October 1999. In 2006,
it was detected in New York and
Michigan. APHIS established an
eradication program to prevent the
spread of plum pox to noninfested areas
of the United States. Since 2000, APHIS
has set aside $50.7 million to address
plum pox disease. We do not have
evidence that plum pox was introduced
from Canada, where it is also known to
exist. However, the expenses incurred
because of this disease exemplify the
types of costs that may be avoided or
reduced by removing the inspection
exemption and providing additional
resources for AQI inspections at the
U.S./Canada border.

We are unable to quantify either the
risk that existed prior to implementation
of the interim rule, nor the reduction in
risk following its implementation. Our
knowledge of the disease and pest
threats posed by goods entering from
Canada and the extent to which the AQI
inspection activities mitigate those
threats is currently imperfect. Rarely are
we able to precisely trace an established
infestation by an invasive species to its
country of origin. However, we do know
that these risks are genuine. The
disproportionately large number of
EANSs issued for shipments of third-
country origin and the approach rates
shown in the AQIM program point to
significant and growing risks of disease
and pest introduction. The intentional
or unintentional commingling of
products of third-country origin with
goods of Canadian origin heightens
these risks. Outright smuggling of goods
across the U.S./Canada border is also a
growing threat due to the increasing
volume of commodities and number of
travelers that cross the border into the
United States each year. U.S. agriculture
and other sectors of the economy are
unfortunately well acquainted with the
costs associated with pest and disease
introductions when interception fails.
Large public and private expenditures
have been devoted to animal and plant
pest and disease control and eradication
programs, as exemplified by the costs of
plum pox. This rulemaking will enable
us to increase our inspections and
targeting activities at the U.S./Canada
border. The inspections will help
safeguard against the risk of pest and
disease introductions and, therefore,
reduce agricultural losses and
expenditures for pest and disease
control and eradication. The regulations
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will also allow us to recover the costs
of these activities.

Costs of the Rule

The amended regulations impose a
direct fee on all commercial
conveyances crossing the U.S./Canada
border, except in three instances: (i)
Barges operating solely between U.S.
and Canadian ports that carry only bulk
cargo that does not originate outside of
the United States or Canada and that do
not carry any plants or plant products
or animal or animal products, and that
do not carry soil or quarry products

from areas in Canada listed in § 319.77—
3 as being infested with gypsy moth; (ii)
railroad cars that are part of a train that
originates and terminates in Canada and
that does not load or unload passengers
or cargo while in the United States; 3
and (iii) vessels returning to the United
States after traveling to Canada solely to
take on fuel.

In the preliminary economic analysis
for the interim rule, we noted the
possibility of shipping delays because of
the AQI inspections. Additional cost
that might arise due to shipping delays
was one of the most frequently raised

concerns among our stakeholders. CBP
inspectors are required to inspect
commercial trucks while maintaining a
steady traffic flow. CBP performs
inspections based on risk profiles and
available resources, as well as
randomly.

User Fees

Four modes of conveyance—trucks,
railroad cars, maritime vessels, and
aircraft—and international air
passengers are assessed AQI user fees,
as shown in Table 1.

TABLE 1—AQI USER FEES FOR CONVEYANCES AND AIR PASSENGERS ENTERING THE UNITED STATES, FISCAL YEARS

2007, 2008, AND 2009

FY 2007

FY 2008

FY 2009

Maritime vessels .....
per year).
Trucks?
Railroad cars? ...
Aircraft ...............

Air passengers

$7.75 crossing
$70.50 per arrival ...
$5 per passenger

$490 per crossing (max 15 payments

$5.25 per crossing or $105 per year ...

per year).

$7.75 per crossing
$70.50 per arrival ....
$5 per passenger

$492 per crossing (max 15 payments

$5.25 per crossing or $105 per year ...

$494 per crossing (max 15 payments
per year).

$5.25 per crossing or $105 per year.

$7.75 per crossing.

$70.75 per arrival.

$5 per passenger.

1Truck operators have the choice of paying per crossing or purchasing a yearly decal. The cost of the yearly decal ($105) is 20 times the fee

for an individual crossing ($5.25).

2|f the AQI user fee is prepaid for all arrivals of a commercial railroad car during a calendar year, the AQI user fee is an amount 20 times the

AQlI user fee for each arrival.

Surface conveyances. All trucks and
trains transporting goods to the United
States are subject to inspection. A user
fee of $5.25 per crossing, or $105 per
year, is charged for each truck, and a fee
of $7.75 per crossing is charged for each
loaded railroad car, other than for
railroad cars in transit, as described
above.

Trucks, trains, and all other
commercial surface conveyances
transported goods valued at
approximately $511 billion across the
U.S./Canada border in 2007, with $285
billion in imports into the United States
from Canada and $226 billion in exports
from the United States to Canada.*
Trucks remain the dominant
commercial mode of transportation,
carrying $150 billion in U.S. imports
and $174 billion in U.S. exports across
the U.S./Canada border in 2007. That
same year, railroads transported $66
billion in U.S. imports and $25 billion
in U.S. exports across the U.S./Canada
border. While agricultural shipments are
generally the focus of AQI inspections,
all commercial surface conveyances
crossing the border are subject to
inspection.

3 The railroad cars are required to be part of the
same train when they return to Canada. The current
AQI user fee regulations (7 CFR 354.3) provide a
similar exemption for all U.S. railroad cars that
transit Canada or Mexico and return to the United

For commercial trucking, the Small
Business Administration (SBA) defines
a small entity as one having not more
than $25.5 million in annual receipts.
According to the 2002 Economic
Census, there were 29,220 general long-
distance freight trucking firms in the
United States (North American Industry
Classification System [NAICS] code
484121). A total of 371 of these firms,
or less than 2 percent, had annual
receipts of $25 million or more, the
largest revenue category identified.
Thus, not less than 98 percent of
trucking firms in the United States are
small entities. We do not know the
number or size of trucking firms that
transport products across the border
from Canada, but can reasonably assume
that they are also mostly small entities.

For commercial railroad
transportation, the SBA defines a small
entity as one having not more than
1,500 employees for long-haul railroads
(NAICS code 482111) and not more than
500 employees for short-line railroads
(NAICS code 482112). Of the 571 firms
operating as railroad transportation
companies in the United States, 18 firms
employed more than 500 workers.
Therefore, approximately 97 percent of

States. Sanitary and phytosanitary risks are minimal
for these types of shipments.

4Bureau of Transportation Statistics, TransBorder
Surface Freight dataset, http://www.bts.gov/
transborder/.

commercial railroad companies in the
United States are considered small
entities. We can reasonably assume that
this percentage applies to railroad
companies that transport products into
the United States from Canada.

Waterborne conveyances. Commercial
vessels transporting goods to the United
States (100 net tons or more) are subject
to inspection. Beginning March 1, 2007,
waterborne conveyances were charged a
user fee of $490 per crossing in FY 2007.
In FY 2008, the fee was $492 per
crossing, and increased to $494 per
crossing in FY 2009. Total waterborne
trade with Canada was valued at $18
billion in 2005, $14 billion in U.S.
imports and $4 billion in U.S. exports.5
Commodities transported by waterborne
conveyances comprised 26 percent of
total tonnage crossing the U.S./Canada
border in 2005, with this mode of
conveyance especially suitable for
heavy bulk products such as grain and
crude petroleum. As with the surface
conveyances, we expect the focus of
inspections of waterborne conveyances
to be shipments of agricultural
commodities.

For commercial water transportation,
the SBA defines a small entity as one

5Bureau of Transportation Statistics, North
American Freight Transportation, June 2006.
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having not more than 500 employees.
According to the 2002 U.S. Economic
Census for Transportation and
Warehousing, 724 firms operated in the
United States providing “deep sea,
coastal, and Great Lakes water
transportation” (NAICS codes 483111
and 483113). Nine of these firms
employed 500 to 999 employees and 5
firms employed 1,000 or more
employees. Thus, over 98 percent of
water transportation firms in the United
States employed fewer than 500 workers
and can be considered small.
Approximately 1,895 vessels were used
to move cargo from Canada to the
United States in 2005. We can assume
that most if not all of the firms owning
these vessels are small entities.

Aircraft and air passengers. All air
cargo and conveyances arriving in the
United States are subject to inspection.
Commercial aircraft were charged a user
fee of $70.50 per arrival in FY 2008, and
the user fee was increased to $70.75 in
FY 2009. The modal share of air cargo
as a percentage of total U.S. imports
from Canada steadily declined to 4.1
percent in 2006, from a peak of 6.6
percent in 2000. Preliminary data for
2007 indicate a slight increase in air
cargo’s modal share, to 4.4 percent.®

All air passengers arriving in the
United States are charged a user fee of
$5. In FY 2007, the total number of air
passengers traveling from Canada to the
United States was 11.9 million, an
increase over the previous year and a
return to pre-9/11 levels for the first
time.”

For commercial air transportation, the
SBA defines a small entity as one
having not more than 1,500 employees.
According to the 2002 U.S. Economic
Census for Transportation and
Warehousing, there were 513 firms in
the United States classified under
“scheduled freight air transportation”
(NAICS code 48111), of which only 12
firms employed more than 1,000
employees. Thus, about 98 percent of all
air transportation firms in the United
States are small.

Clearly, most of the surface,
waterborne, and air conveyance entities
that are directly affected by the rule are
small, although we do not have precise
estimates of their numbers.

Estimated User Fee Collection and
Federal Expenditures

Table 2 shows FY 2008 estimated user
fee collections and expenditures for the
inspection of conveyances and air

6 Transport Canada, Transportation in Canada
2007 http://www.tc.gc.ca/policy/report/aca/
anre2007/pdf/add2007-e.pdf. Exports to the U.S.
include re-exports and domestic exports.

7 CBP. The data include air passengers and crews.

passengers arriving from Canada.
Expected AQI expenditures for the U.S./
Canada border set forth in this final rule
differ from those presented in the
preliminary economic analysis for the
interim rule. We projected Federal
expenditures for a single year for the
interim rule that totaled about $74.8
million, with about $68.5 million for
additional CBP staffing and direct
support, and about $6.3 million for
indirect support (agency, departmental,
and other administrative costs). In Table
2, we explicitly acknowledge the
complementary roles that CBP and
APHIS play in fulfilling the AQI
mission at the U.S./Canada border by
estimating FY 2008 expenditures
separately for the two agencies. Broadly
speaking, CBP is responsible for AQI
inspection activities, while APHIS is
responsible for setting policy, providing
training, and establishing and collecting
user fees to pay for the CBP inspections.

As shown in table 2, we estimated FY
2008 AQI user fee collection to total
about $89.3 million and Federal
expenditures for the AQI activities for
conveyances and air passengers from
Canada to total about $98.7 million
(about $78.6 million to fund the CBP
program and about $20.1 million to
fund the APHIS program). The CBP
expenditures are based on the estimated
volume of inbound border crossings
from Canada for the various modes of
conveyance covered by the rule and for
airline passengers.8 Although our
estimated figures show a deficit of about
$9.4 million, a reserve fund is
maintained to carry on with AQI
activities in cases of bad debt, carrier
insolvency, or fluctuations in activity
volumes.

APHIS performs a number of
functions in support of AQI activities at
the U.S./Canada border that can be
categorized within the following areas:
Port operations and policy, science and
technical support, training for CBP
agriculture inspectors, import analysis
and risk management, pest and disease
identification, and regulatory
enforcement and anti-smuggling
programs. The overall cost for APHIS is
composed of expenditures on these
various functions. Expenditures for both
APHIS and CBP also include

administrative and other overhead costs.

8 CBP uses an Activity Based Costing (ABC)
methodology, whereby data are collected from
various CBP sources and compiled for a cost-of-
operations perspective of the organization. ABC is
a means of operationally analyzing how an
organization consumes its resources (direct and
indirect). The focus is on activities performed
within given processes.

TABLE 2—ESTIMATED USER FEE COL-
LECTION AND FEDERAL EXPENDI-
TURES FOR THE U.S./CANADA BOR-
DER AQI SERVICES, FY 2008 (MiL-
LION DOLLARS)

AQlI user fee collection ..........cccccoe..... $89.3
CBP expenditure ............ 78.6
APHIS expenditure .. 20.1

Total Federal expenditures ............. 98.7

Sources: APHIS-Financial Management Di-
vision, CBP—Budget Cost Management Divi-
sion, APHIS-PPQ and APHIS-Budget & Pro-
gram Analysis.

Alternatives

Four possible alternatives to the
interim rule were identified, none of
which would accomplish the objectives
of the rule or minimize effects for small
entities.

One alternative would have been to
make no changes to the current
regulations. However, inspections along
the U.S./Canada border have resulted in
an increasing number of interceptions of
prohibited material that originated from
countries other than Canada. The
growth in imports and in the number of
air passengers arriving from Canada has
placed increased demands on CBP staff
at U.S./Canada border ports and
airports. This rule is necessary in order
to strengthen our AQI activities and
lessen the risk of introduction of plant
and animal pests and diseases.
Removing the Canadian exemption from
AQI user fees is necessary to recover the
costs of our existing inspection
activities and to implement an
expanded inspection program.

Another alternative to the interim rule
would have been to limit our
inspections to commercial conveyances
and not include international
passengers entering the United States
from Canada in the AQI inspection
program. However, results of AQI
preclearance activities at Canadian
airports have demonstrated that air
passengers from Canada represent an
important pest pathway. As stated in the
full economic analysis, data gathered at
four airports (Calgary, Toronto,
Vancouver, and Montréal) over a four-
year period (FY 2001-FY 2004) showed
that over 6 percent of all U.S.-bound
passengers (Canadian and non-Canadian
origin) carried prohibited agricultural
products. Most of these passengers were
taking flights to States such as
California, Florida, Arizona, and Texas,
where the prohibited products could
place major agricultural industries at
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risk.9 Air passengers from all foreign
countries, not just Canada, are
considered important pest pathways
due to the fact they may travel to
multiple destinations in one trip and
travel great distances over a relatively
short amount of time. Therefore, it is
necessary for all air passengers,
including Canadian air passengers to be
subject to AQI user fees. In addition, in
surveys and inspection blitzes
conducted on passenger baggage at
destination airports in the United States,
significant amounts of prohibited
agricultural materials were found, such
as tropical and exotic fruits and
vegetables purchased at Canadian
markets, as well as prohibited animal
products. We would not be able to
prevent or control the movement of
such regulated articles into the United
States if we did not increase our
passenger inspection activities at
Canadian airports, along with our
conveyance inspection activities, at the
U.S/Canada border. We could not
recover the costs of passenger
inspections if we did not charge
passengers AQI user fees.

A third alternative would have been
to only charge AQI user fees for
inspections of commercial conveyances
transporting agricultural goods. This
alternative would eliminate impacts on
conveyances that do not transport
agricultural goods by eliminating the
need for them to pay user fees.
However, animal and plant pests may be
found on or in conveyances even if they
are not carrying agricultural products
and even if they are empty. For
example, solid wood packing material,
estimated to be present in some 70
percent of all Canadian rail containers,
can be a pathway for the Asian and
citrus longhorned beetles, pine shoot
beetle, emerald ash borer, and other
pests. In addition, restricted
nonagricultural products, such as Italian
tile shipments that could be carrying
hitchhiking snails, seat cushions stuffed
with restricted grasses, or wooden
handicrafts that could be harboring
wood-boring insects pose a risk to
American agriculture if they enter the
United States. Therefore, APHIS
employees familiar with the risks
presented by the conveyances

9 APHIS-PPQ, AQI Monitoring (AQIM) program.
For the AQIM program, CBP agricultural inspectors
conduct random inspections within each major
pathway to assess their relative risk, and APHIS—
PPQ monitors the collected data. PPQ and CBP use
the AQIM data to evaluate the effectiveness of port-
of-entry operations, set goals, and compare
performance after making operational changes. The
AQIM program was instituted to assist with the
mandate of the Government Performance and
Results Act (GPRA) of 1993. Source: APHIS AQIM
Handbook.

themselves and by containers importing
nonagricultural products determined
that it is necessary for all conveyances
from Canada to be inspected. In order to
recover the costs of these inspections,
AQI user fees would still be necessary,
except as otherwise noted.

A fourth alternative would have been
to develop new user fees specific to
Canada that would be different from the
user fees charged to all other countries.
However, we concluded that it was not
a valid alternative as our intention in
the interim rule was to harmonize the
inspection requirements and the AQI
user fees charged for conveyances
entering the United States from Canada
with the inspections and AQI user fees
for conveyances entering the United
States from all other countries in the
world. In addition, we have determined
that charging different user fees specific
to Canada would result in potential
delays and increased expenses as a new
collection system would have to be
developed and implemented to collect
those fees.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) has no retroactive
effect and (2) does not require
administrative proceedings before
parties may file suit in court challenging
this rule.

Paperwork Reduction Act

This final rule contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 354

Animal diseases, Exports,
Government employees, Imports, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Travel and transportation
expenses.

m Accordingly, the interim rule
amending 7 CFR parts 319 and 354 that
was published at 71 FR 50320 on
August 25, 2006, is adopted as a final
rule with the following changes:

PART 354—OVERTIME SERVICES
RELATING TO IMPORTS AND
EXPORTS; AND USER FEES

m 1. The authority citation for part 354
continues to read as follows:

Authority: 7 U.S.C. 7701-7772, 7781—
7786, and 8301-8317; 21 U.S.C. 136 and
136a; 49 U.S.C. 80503; 7 CFR 2.22, 2.80, and
371.3.

m 2. Section 354.3 is amended as
follows:

m a. In paragraph (a), by adding a
definition for barge to read as set forth
below.

m b. In paragraph (b)(2)(iv), by removing
the word “bunkers” and adding the
word “fuel” in its place.

m c. By adding new paragraphs

(b)(2)(vi), (b)(2)(vii), and (d)(2)(i) to read
as set forth below.

§354.3 User fees for certain international
services.

(a) * x %

Barge. A non-self-propelled
commercial vessel that transports cargo
that is not contained in shipping
containers. This does not include
integrated tug barge combinations.

* * * * *

(b) * ok %

(2) * * %

(vi) Barges traveling solely between
the United States and Canada that do
not carry cargo originating from
countries other than the United States or
Canada and do not carry plants or plant
products, or animals or animal
products, and that do not carry soil or
quarry products from areas in Canada
listed in § 319.77-3 of this chapter as
being infested with gypsy moth.

(vii) Vessels returning to the United
States after traveling to Canada solely to
take on fuel.

* * * * *

(d)* E
(2)* L

(i) Any commercial railroad car that is
part of a train whose journey originates
and terminates in Canada if—

(A) The commercial railroad car is
part of the train when the train departs
Canada; and

(B) No passengers board or disembark
from the commercial railroad car, and
no cargo is loaded or unloaded from the
commercial railroad car, while the train
is within the United States.

* * * * *

Done in Washington, DG, this 3rd day of
March 2010.

Edward Avalos,

Under Secretary for Marketing and Regulatory
Programs.

[FR Doc. 2010—4949 Filed 3-8—10; 8:45 am]
BILLING CODE 3410-34-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 53, 56, 145, 146, and 147
[Docket No. APHIS-2005-0109]

RIN 0579-AB99

Low Pathogenic Avian Influenza;

Voluntary Control Program and
Payment of Indemnity

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are adopting as a final
rule, with changes, an interim rule that
amended the regulations by
establishing, under the auspices of the
National Poultry Improvement Plan, a
voluntary program for the control of the
H5/H7 subtypes of low pathogenic avian
influenza in commercial poultry. As
amended by this document, the rule
provides that the amount of indemnity
for which contract growers are eligible
will be reduced by any payment they
have already received on their contracts
when poultry in their care are
destroyed, clarifies the roles of
cooperating State agencies with respect
to H5/H7 low pathogenic avian
influenza outbreaks, provides that
consistency with humane euthanasia
guidelines will be considered when
selecting a method for the destruction of
poultry, and provides additional
guidance for cleaning and disinfecting
an affected premises. The control
program and indemnity provisions
established by the interim rule are
necessary to help ensure that the H5/H7
subtypes of low pathogenic avian
influenza are detected and eradicated
when they occur within the United
States.

EFFECTIVE DATE: March 9, 2010.

FOR FURTHER INFORMATION CONTACT: Mr.
Andrew R. Rhorer, Senior Coordinator,
Poultry Improvement Staff, National
Poultry Improvement Plan, Veterinary
Services, APHIS, USDA, 1498 Klondike
Road, Suite 101, Conyers, GA 30094-
5104; (770) 922-3496.

SUPPLEMENTARY INFORMATION:

Background

The National Poultry Improvement
Plan (NPIP, also referred to below as
“the Plan”) is a cooperative Federal-
State-industry mechanism for
controlling certain poultry diseases. The
Plan consists of a variety of programs
intended to prevent and control poultry
diseases. Participation in all Plan
programs is voluntary, but breeding

flocks, hatcheries, and dealers must first
qualify as “U.S. Pullorum-Typhoid
Clean” as a condition for participating in
the other Plan programs.

The Plan identifies States, flocks,
hatcheries, dealers, and slaughter plants
that meet certain disease control
standards specified in the Plan’s various
programs. As a result, customers can
buy poultry that has tested clean of
certain diseases or that has been
produced under disease-prevention
conditions. The regulations in 9 CFR
parts 145, 146, and 147 (referred to
below as the regulations) contain the
provisions of the Plan.

In an interim rule? effective and
published in the Federal Register on
September 26, 2006 (71 FR 53601-
56333, Docket No. APHIS-2005-0109),
we amended the regulations to establish
a voluntary control program for the H5/
H7 subtypes of low pathogenic avian
influenza (H5/H7 LPAI) in commercial
poultry—specifically, in table-egg
layers, meat-type chickens, and meat-
type turkeys. The provisions of this
program were established in a new part
146. The interim rule also established a
new part 56, titled “Control of H5/H7
Low Pathogenic Avian Influenza,” in 9
CFR chapter I, subchapter B, to provide
for the payment of indemnity for costs
associated with the eradication of H5/
H7 LPAL

We solicited comments on the interim
rule for 60 days ending November 27,
2006. We received 11 comments by the
due date. They were from State
governments, industry associations,
advocacy groups, and private citizens.
We have carefully considered all of the
comments we received. They are
discussed below by topic.

General Comments

One commenter stated that the
conditions under which commercial
poultry are produced cause disease, and
that the U.S. Department of Agriculture
(USDA) should prohibit current poultry
production practices.

We do not agree with the commenter’s
recommendation and do not believe it is
necessary or appropriate to consider
such regulation of poultry production
practices in this rulemaking. H5/H7
LPAIl is caused by a virus. The interim
rule provided for surveillance programs
and emergency response provisions to
detect and eradicate the virus.

The “Background” section of the
interim rule stated that there are 15
recognized hemagglutinin (H) subtypes

1To view the interim rule and the comments we
received, go to (http://www.regulations.gov/
fdmspublic/component/
main?main=DocketDetail&d=APHIS-2005-0109).

of avian influenza (AI). One commenter
stated that there are 16 such subtypes.

The commenter is correct. Since the
regulations do not refer to the number
of hemagglutinin subtypes, no change in
the regulations established by the
interim rule is necessary.

The “Background” section also stated
the following: “Diagnostic surveillance
[for Al in the United States] is
conducted through industry, State, and
university diagnostic laboratories. These
laboratories routinely test for Al, both
serologically and by virus isolation,
whenever birds are submitted from a
flock with clinical signs compatible
with HPAI or LPAL” One commenter
suggested that this statement should
refer to testing for Al by serology,
antigen detection, and/or virus
isolation, because serology cannot be
performed on dead birds.

We agree with the commenter.
Diagnostic surveillance laboratories in
the United States use whatever means
are appropriate to test poultry for AL
This comment does not necessitate a
change in the regulations established by
the interim rule.

On the subject of surveillance for Al,
the interim rule stated that Texas
established a surveillance program for
commercial poultry flocks near the
Mexican border following the Mexican
HPAI outbreak in 1994-95. One
commenter suggested deleting the
words “near the Mexican border” from
this statement.

We agree; the program in Texas was
Statewide. This comment does not
necessitate a change in the regulations
established by the interim rule.

The interim rule established the new
part 146 for table-egg layers, meat-type
chickens, and meat-type turkeys as the
NPIP regulations for commercial
poultry. One commenter suggested that
we amend the NPIP regulations for
breeding poultry in 9 CFR part 145 to
refer to “commercial breeding flocks”
and “commercial breeding poultry.”

We have determined that such a
change would be inappropriate. The
regulations established by the interim
rule use the term “commercial” to refer
to large-scale operations producing
poultry for meat or eggs for
consumption. The commenter
apparently intends that the term
“commercial” be used to refer to any
large-scale operation. This could create
confusion, since the poultry regulated in
9 CFR part 146 would not be clearly
distinct from the poultry regulated in
part 145. In addition, using the term
“commercial” to refer to the poultry
covered by 9 CFR part 145 would be
inaccurate, as the breeders who
participate in the Plan under subpart E
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of part 145, which covers waterfowl,
exhibition poultry, and game bird
breeding flocks and products, typically
are hobbyist breeders rather than large-
scale breeders. We are making no
changes in response to this comment.

Auditing

In the regulations established by the
interim rule, § 146.11 provides for
inspection of participating flocks and
slaughter plants. Paragraph (a) of
§ 146.11 requires each participating
slaughter plant to be audited at least
once annually or a sufficient number of
times each year to satisfy the Official
State Agency that the participating
slaughter plant is in compliance with
the provisions of 9 CFR part 146.

One commenter stated that this
language implies but does not
specifically state that the Official State
Agency will both audit and determine
compliance. If we do not envision any
potential conflict of interest and the
inference is correct, the commenter
recommended amending the text to
clarify. The commenter suggested using
the following text: “Each participating
slaughter plant shall be audited at least
once annually by the head of the
Official State Agency or a sufficient
number of times each year to satisfy
him/her self that the participating
slaughter plant is in compliance with
the provisions of this part.”

Our intention in § 146.11(a) was to
refer to audits of records of testing, and
the results of that testing, that are kept
by the slaughter plant, rather than to
any audit of the slaughter plant facility
itself. Audits by the Official State
Agency of testing records should not
create any conflict of interest; this
process is also used in the NPIP
regulations in 9 CFR part 145.

In a final rule published in the
Federal Register on April 1, 2009 (74 FR
14710-14719, Docket No. APHIS-2007-
0042), and effective on May 1, 2009, we
amended § 146.11 so that it refers
specifically to auditing testing records
and provides additional detail about the
auditing process. We believe these
changes addressed the commenter’s
concerns, and we are making no further
changes to the auditing provisions in
§146.11 in this final rule.

Testing

In the regulations established by the
interim rule, § 146.13 sets out
requirements for testing Plan flocks for
Al Paragraph (b)(1) of § 146.13 provides
that any samples that are found to be
positive by the agar gel
immunodiffusion test must be further
tested and subtyped by Federal

Reference Laboratories using the
hemagglutination inhibition test.

One commenter asked that we include
a list in the regulations of laboratories
that are Federal Reference Laboratories.

The regulations for testing for Al in
breeding poultry, in § 145.14(d), also
refer to further testing and subtyping by
Federal Reference Laboratories.
Currently, the only Federal Reference
Laboratory for Al is the National
Veterinary Services Laboratories (NVSL)
in Ames, IA. In response to this
comment, we will post a list of Federal
Reference Laboratories on the NPIP Web
site, at (http://www.aphis.usda.gov/
animal_health/animal_dis_spec/
poultry/index.shtml).

Diagnostic Surveillance Program

In the regulations established by the
interim rule, § 146.14 requires all States
participating in the Plan for commercial
poultry to develop a diagnostic
surveillance program for all poultry, not
just commercial poultry, in that State.
The diagnostic surveillance program is
one of the three components that were
identified as key to the H5/H7 LPAI
program at a meeting APHIS organized
with State and industry representatives
that took place in May 2002 in San
Antonio, TX.

The exact provisions of the program
are at the discretion of the States, but
under the program, Al must be a disease
reportable to the responsible State
authority (State veterinarian, etc.) by all
licensed veterinarians. To accomplish
this, all laboratories (private, State, and
university laboratories) that perform
diagnostic procedures on poultry must
examine all submitted cases of
unexplained respiratory disease, egg
production drops, and mortality for Al
by both an approved serological test and
an approved antigen detection test.

Memoranda of understanding or other
means must be used to establish testing
and reporting criteria (including criteria
that provide for reporting H5 and H7
LPAI directly to the Service) and
approved testing methods. In addition,
States should conduct outreach to
poultry producers, especially owners of
smaller flocks, regarding the importance
of prompt reporting of clinical
symptoms consistent with AL

One commenter had a specific
concern with requiring all laboratories
(private, State, and university
laboratories) that perform diagnostic
procedures on poultry to examine all
submitted cases of unexplained
respiratory disease, egg production
drops, and mortality for AI by both an
approved serological test and an
approved antigen detection test. The
commenter stated that this requirement

should apply only to commercial
poultry. Such a change is necessary, the
commenter stated, because owner
consent is critical for diagnostic
laboratories and, in the commenter’s
State, laboratories that perform tests
must also charge fees.

It is true that some poultry owners
may have to bear the burden of
additional testing costs associated with
the diagnostic surveillance program’s
testing requirements. Although some
States do not impose charges for such
testing, many States do. However,
producers smaller than the size
standards established in 9 CFR part 146
are only required to participate in the
diagnostic surveillance program, which
means testing for Al is only required for
submitted cases of unexplained
respiratory disease, egg production
drops, and mortality.

The diagnostic surveillance program
is a key component of the H5/H7 LPAI
program because it allows surveillance
to reach all sectors of the poultry
industry. In addition, the index case in
an outbreak will likely be detected
through the diagnostic surveillance
program, since it focuses on sick
poultry. Detecting H5/H7 LPAI quickly
will expedite the response and control
or eradication of H5/H7 LPAI before
they have the chance to mutate to highly
pathogenic strains of AL Therefore, it is
crucial to the success of the H5/H7 LPAI
program to have the diagnostic
surveillance program apply to all
poultry. We are making no changes to
the regulations established by the
interim rule in response to this
comment.

Surveillance of Live Bird Markets and
Pet Birds

As noted earlier, the voluntary control
program established by the interim rule
requires diagnostic surveillance for all
poultry in participating States. It also
requires active surveillance for
participating commercial flocks and
slaughter plants over certain size
thresholds, but does not include
requirements for active surveillance for
other flocks and slaughter plants. In the
“Background” section of the interim
rule, we briefly discussed the active
surveillance that we carry out in live
bird markets, noting that APHIS has
entered into cooperative agreements
with States that have live bird market
activities, as well as Official State
Agencies and NPIP authorized
laboratories participating in the NPIP
LPAI program.

One commenter stated that, while
increased surveillance activities at live
bird markets lower the risk of Al
transmission, continued outbreaks of
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the disease indicate that this approach
is inadequate. The commenter
encouraged APHIS to take a further step
and permanently prohibit the sale and
slaughter of birds at public markets. In
the commenter’s view, this action
would not only provide for disease
control but would benefit animal
welfare, as the commenter stated that
animals in these markets are frequently
held and killed in an inhumane manner.

If the sale of live birds at public
markets is not to be prohibited, the
commenter recommended that: 1)
Surveillance be increased, 2) housing
and welfare conditions be included in
the auditing of markets, and 3) no
producers be compensated in any way
for birds killed for disease control
purposes at these high-risk venues.

We are confident that the surveillance
mechanisms we have developed in
cooperation with States are sufficient to
detect any H5/H7 LPAI present in the
markets and to allow us to address the
disease expeditiously. We do not
believe it is necessary to prohibit the
sale of poultry at live bird markets
where there are appropriate surveillance
mechanisms and related disease
safeguards available.

With regard to the commenter’s
recommendations, we have determined
that current levels of surveillance are
adequate to detect outbreaks of H5/H7
LPAI in live bird markets. While our
audits of markets relate only to the
prevention of the introduction or spread
of disease, live bird markets must
comply with all laws and regulations
applicable to their operation, including
any applicable State animal welfare
laws and regulations; we would report
circumstances that we know to be
violations of such laws and regulations
to State authorities. Finally, if a person
has complied with all applicable
regulations and agreements pertaining
to surveillance and biosecurity for H5/
H7 LPAI at a live bird market, it would
be inappropriate to declare that person
ineligible for indemnity, as that person
would have incurred costs eligible for
indemnity while complying with the
regulations. In addition, denying
indemnity as the commenter suggests
would establish a negative incentive for
reporting potential H5/H7 LPAI
infection, thus potentially leading to
late reporting of H5/H7 LPAI outbreaks
and hampering our surveillance efforts.
We are making no changes in response
to this comment.

This commenter also asked us to
regulate the sale of birds in the retail pet
industry. At pet stores, the commenter
stated, exotic birds from many different
geographical locations are mixed
together and are often housed in close

proximity to domestic fowl] in retail pet
shops. The commenter believes there
are inadequate licensing, regulatory
oversight, and recordkeeping
requirements to track birds sold in pet
shops, and, as a result, APHIS is missing
the chance to detect disease early, and
control, if not prevent, its spread.

We expect that, under the regulations
in 9 CFR parts 56 and 146, any
outbreaks of H5/H7 LPAI in commercial
poultry would be confined to the
premises on which they occur. Our
regulations governing the importation of
pet birds in 9 CFR part 93 are sufficient
to prevent the introduction of LPAI via
the importation of pet birds. If H5/H7
LPAI were to spread to pet birds, these
birds would be considered infected with
or exposed to H5/H7 LPAI under the
regulations in 9 CFR part 56 and thus
would be subject to the requirements of
the relevant State’s initial response and
containment plan for H5/H7 LPAL
These restrictions on the interstate
movement of pet birds are sufficient to
prevent the spread of H5/H7 LPAL

State H5/H7 Avian Influenza Monitored
Classifications

In the regulations established by the
interim rule, subparts B through D of 9
CFR part 146 provide special conditions
for participation in the Plan by
commercial table-egg layer flocks,
commercial meat-type chicken slaughter
plants, and commercial meat-type
turkey slaughter plants, respectively.
Within subparts B and D, §§ 146.24 and
146.44 provide for U.S. H5/H7 Avian
Influenza Monitored State
classifications for table-egg layers and
meat-type turkey slaughter plants; there
is no U.S. H5/H7 Avian Influenza
Monitored State classification for meat-
type chicken slaughter plants in subpart
C.

One commenter stated that it seems
incongruous not to have a U.S. H5/H7
Avian Influenza Monitored State status
for meat-type chickens if it is rational to
have such a status for meat-type turkeys.

As we stated in the interim rule, in
consultation with our State and industry
cooperators, we have determined that it
is not necessary to provide for a U.S.
H5/H7 Avian Influenza Monitored State
classification for meat-type chickens at
this time. The regulations for meat-type
chicken slaughter plants provide the
same level of surveillance as occurs at
table-egg layer premises and meat-type
turkey slaughter plants, the diagnostic
surveillance program required by the
regulations covers all poultry in the
State, and the regulations in 9 CFR part
56, including the requirement for an
initial State response and containment
plan for H5/H7 LPAI infections, are

sufficient to ensure that H5/H7 LPAI
infections in meat-type chickens are
handled appropriately. We will
continue to examine the issue, and if we
determine at some point in the future
that it is useful to be able to designate
States as U.S. H5/H7 Avian Influenza
Monitored, we will implement such a
classification.

In the regulations established by the
interim rule, § 56.10(b) provides that if
a State is designated a U.S. Avian
Influenza Monitored State, Layers under
§146.24(a) or a U.S. Avian Influenza
Monitored State, Turkeys under
§ 146.44(a), it will lose that status
during any outbreak of H5/H7 LPAI and
for 90 days after the destruction and
disposal of all infected or exposed birds
and cleaning and disinfection of all
affected premises are completed.

One commenter asked us to clarify
what is meant by an outbreak, and
specifically whether the discovery of
H5/H7 LPAI in a live bird market would
constitute an outbreak that would result
in a State losing its U.S. H5/H7 Avian
Influenza Monitored State status.

Consistent with the World
Organization on Animal Health (OIE)
guidelines for ALz2 we consider any
outbreak of H5/H7 LPAI in
domesticated poultry to be an outbreak
for the purposes of §56.10(b). This
includes live bird markets. However, as
indicated in §§ 146.24(a)(2) and
146.44(a)(2), a State will maintain its
U.S. H5/H7 Avian Influenza Monitored
State status after a single outbreak of
H5/H7 LPAI as long as long as the State
responds to the outbreak in accordance
with 9 CFR part 56, there are not
repeated outbreaks, and the outbreak
does not spread beyond the originating
premises. If any of those circumstances
did not occur, APHIS would have
grounds to revoke the State status,
although APHIS would have to make a
thorough investigation and give the
State an opportunity for a hearing before
doing so.

Definition of H5/H7 LPAI Virus
Infection (Infected)

The regulations established by the
interim rule in §§56.1 and 146.1 define
H5/H7 LPAI virus infection (infected) by
stating that poultry will be considered
to be infected with H5/H7 LPAI for the
purposes of parts 56 and 146 if:

® H5/H7 LPAI virus has been isolated
and identified as such from poultry; or

® Viral antigen or viral RNA specific
to the H5 or H7 subtype of Al virus has
been detected in poultry; or

2 As found in the Terrestrial Animal Health Code.
The guidelines are available on the Internet at
(http://www.oie.int/eng/normes/mcode/
en_chapitre 1.10.4.htm).
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® Antibodies to the H5 or H7 subtype
of the AI virus that are not a
consequence of vaccination have been
detected in poultry. If vaccine is used,
methods should be used to distinguish
vaccinated birds from birds that are both
vaccinated and infected. In the case of
isolated serological positive results, H5/
H7 LPAI infection may be ruled out on
the basis of a thorough epidemiological
investigation that does not demonstrate
further evidence of H5/H7 LPAI
infection.

One commenter expressed concern
about the last sentence of this
definition, which discusses using an
epidemiological investigation to
determine that no further evidence of
H5/H7 LPAI infection exists. The
commenter stated that this statement
indicates that certain LPAI events that
leave evidence of prior infection
(seropositivity) can be discounted and
may not require any response actions. If
this is not the intent of the definition,
the commenter stated, we should
remove this statement from the
regulations. If the statement is not
removed, the commenter recommended
that comprehensible descriptions of the
criteria that must be met in order to
discount serological evidence of
infection be added to the regulations.
The commenter also recommended that
the entity responsible for making such
determinations be specified.

Our definition in §§56.1 and 146.1 is
based on the definition provided in the
OIE guidelines for Al referred to in this
document. We believe it is appropriate
to include the provision that allows for
ruling out H5/H7 LPAI infection on the
basis of a thorough epidemiological
investigation. It would be impractical to
specify criteria for ruling out H5/H7
LPAI infection on the basis of a
thorough epidemiological investigation,
as the factors allowing us to make such
a determination may vary among
outbreaks and among States.
Additionally, the OIE guidelines do not
specify criteria for making such a
determination.

We do, however, agree with the
commenter that the entity responsible
for making this determination should be
specified. We have amended the
definitions of H5/H7 LPAI virus
infection (infected) in §§56.1 and 146.1
in this final rule to indicate that APHIS
is responsible for making this
determination. We believe it will be
better to define the criteria for an
epidemiological investigation of isolated
serological results through APHIS
communication with the Official State
Agencies and Cooperating State
Agencies.

We are making one other change to
the definition of H5/H7 LPAI virus
infection (infected) in this final rule. We
are adding a sentence indicating that
NVSL makes the final determination
that H5/H7 LPAI virus has been isolated
and identified, viral antigen or viral
RNA specific to the H5 or H7 subtype
of Al virus has been detected, or
antibodies to the H5 or H7 subtype of
Al virus have been detected. This
change is intended to clarify for readers
who makes an official diagnosis related
to the H5/H7 LPAI virus infection
(infected) definition.

Official State Agency and Cooperating
State Agency Roles in Emergency
Response

The regulations in 9 CFR part 56,
which were established by the interim
rule, provide for cooperation among
APHIS, Official State Agencies, and
Cooperating State Agencies in response
to disease outbreaks.

The term Official State Agency is
defined in §§ 146.1 and 56.1 (as well as
§145.1) as the State authority
recognized by the Department to
cooperate in the administration of the
Plan. The term Cooperating State
Agency is defined in § 56.1 as any State
authority recognized by the Department
to cooperate in the administration of the
provisions of 9 CFR part 56. Such
cooperation requires the Cooperating
State Agency to have the authority to
restrict intrastate movement, conduct
cleaning and disinfection, and
quarantine premises, among other
things. The Cooperating State Agency is
typically the State animal health
authority.

In some States, the Official State
Agency is also the State animal health
authority; in some States, the Official
State Agency includes representation
from, but is not identical to, the State
animal health authority. For example,
the Official State Agency may include
representatives from the poultry
industry and from agricultural extension
universities in addition to
representatives from the State animal
health authority. While the expertise of
the nongovernmental participants is
invaluable in determining how best to
respond to an LPAI outbreak, only the
State animal health authority has the
authority to perform the functions
described above in response to an
outbreak in accordance with the
provisions of part 56. In addition, the
regulations in 9 CFR part 56 contains
provisions that apply to all poultry, not
just the breeding and commercial
poultry included in the NPIP programs
administered by the Official State
Agencies. For poultry not included in

those programs, we cooperate with the
State animal health authority to
eradicate an H5/H7 LPAI outbreak and
pay indemnity under part 56. These
circumstances necessitated the
additional definition of “Cooperating
State Agency.”

One commenter stated that in several
sections of the interim rule relating to
activities described in 9 CFR part 56, the
regulations should reflect and clearly
recognize that in some jurisdictions the
Official State Agency is not the
responder to or manager of disease
events; rather, the Cooperating State
Agency is the entity authorized by State
law to manage animal diseases of
regulatory significance such as Al
Therefore, the commenter stated,
disease management actions such as
hold orders, quarantined flock
management plans, movement
restrictions on animals, equipment or
supplies, and cleaning and disinfection
procedures will be under the direction
and control of the Cooperating State
Agency.

In the regulations, functions that are
analogous to functions carried out by
the Official State Agency under the Plan
regulations in 9 CFR part 145 have been
assigned to the Official State Agency in
parts 56 and 146. However, in States
where the Cooperating State Agency is
different from the Official State Agency,
the Cooperating State Agency is the
appropriate entity to take on some
specific functions for disease control, as
the commenter suggests.

The commenter suggested several
specific places in which a responsibility
or function given to the Official State
Agency in the regulations established by
the interim rule should be instead
assigned to the Cooperating State
Agency.

® Paragraphs §§ 146.2(f) and 56.2(c)
have stated that States will be
responsible for making the
determination to request Federal
assistance in the event of an outbreak of
H5/H7 LPAI (The “Background” section
of the rule erroneously referred to the
Official State Agency, but the rule text
refers only to “States.”) The commenter
stated that we should clarify that the
Cooperating State Agency, rather than
Official State Agency, should make this
request for assistance. We agree, and we
are making that change to clarify the
regulations in this final rule. (This
change necessitates adding the
definition of Cooperating State Agency
to §146.1.)

® Section 56.10 describes the initial
State response and containment plans
that must be developed for a State and
poultry in that State to be eligible for
100 percent indemnity for costs related
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to an H5/H7 LPAI outbreak. Paragraph
(a) of §56.10 has stated that the initial
State response and containment plan
must be developed by the Official State
Agency and administered by the
Cooperating State Agency of the
relevant State. The commenter
suggested that the regulations should
require that the plan be developed
jointly by the Official State Agency and
the Cooperating State Agency and
implemented by the Cooperating State
Agency. The commenter stated that
giving the responsibility of developing
the plan solely to the Official State
Agency is undesirable and might
become the root of significant difficulty
when the Official State Agency is
independent from the Cooperating State
Agency, which would create a situation
where one entity creates the plan
without the authority, resources, or
responsibility for executing the plan,
after which another agency executes the
plan. The commenter stated that
involving the responding agency in the
development of the response plan
should be expected to develop a
superior plan to one developed without
input from the responders. We agree,
and we have amended § 56.10(a) in this
final rule. That paragraph now states
that the initial State response and
containment plan must be developed by
the Official State Agency and further
provides that, in states where the
Official State Agency is different than
the Cooperating State Agency, the
Cooperating State Agency must also
participate in the development of the
plan. In addition, we have corrected
references to the initial State response
and containment plan in paragraphs
(a)(2) and (a)(3) of §56.2 that indicated
that the Official State Agency was the
sole developer of the initial State
response and containment plan.

® The definition of commercial meat-
type flock in §§56.1 and 146.1 allows
any group of poultry which is
segregated from another group in a
manner sufficient to prevent the
transmission of H5/H7 LPAI and has
been so segregated for a period of at
least 21 days to be considered as a
separate flock, at the discretion of the
Official State Agency. The commenter
stated that this discretion should be
given to the Cooperating State Agency,
due to the emergency response
responsibilities of the Cooperating State
Agency. We assigned this responsibility
to the Official State Agency because it
is a type of task that the Official State
Agency has typically been responsible
for in other NPIP activities, and the
definition applies to activities
conducted under the NPIP regulations

in 9 CFR part 146 as well as in 9 CFR
part 56. We are making no changes in
response to this comment.

® The regulations established by the
interim rule in § 56.1 defined flock plan
as: “A written flock management
agreement developed by APHIS and the
Official State Agency with input from
the flock owner and other affected
parties. A flock plan sets out the steps
to be taken to eradicate H5/H7 LPAI
from a positive flock, or to prevent
introduction of H5/H7 LPAI into
another flock. A flock plan shall
include, but is not necessarily limited
to, poultry and poultry product
movement and geographically
appropriate infected and control/
monitoring zones. Control measures in
the flock plan should include detailed
plans for safe handling of conveyances,
containers, and other associated
materials that could serve as fomites;
disposal of flocks; cleaning and
disinfection; downtime; and
repopulation.” The commenter stated
that the responsibilities discussed in
this definition are more properly
assigned to the Cooperating State
Agency. Again, we assigned this
responsibility to the Official State
Agency because it is a task that the
Official State Agency has typically been
responsible for in NPIP activities. We
are making no changes in response to
this comment.

® The “Background” section of the
interim rule stated that, while the
provisions of 9 CFR part 146 are APHIS
requirements for participation in the
Plan, and protocols for sampling,
testing, and other surveillance activities
must be approved by APHIS, the active
and diagnostic surveillance undertaken
under part 146 is run by the Official
State Agencies in cooperation with
poultry producers; the costs of the
surveillance are borne by the Official
State Agencies as well. The commenter
stated that the costs of surveillance are
borne by Cooperating State Agencies
rather than Official State Agencies.
However, the commenter is incorrect.
The cost of the routine, active
surveillance described in 9 CFR part 146
is, in fact, borne by Official State
Agencies and industry when they
cooperate to participate in the Plan.

Vaccination

In the regulations established by the
interim rule, paragraphs (a)(2) and (b)(2)
of § 56.2 set out conditions for the
transfer of vaccine for H5/H7 LPAI to
Cooperating State Agencies, provided
that the use of vaccine is included in the
initial State response and containment
plan, as described in § 56.10(a)(12).

We received one comment that
addressed vaccination in general. The
commenter strongly supported the use
of vaccination as an emergency response
for table-egg layer flocks. The
commenter recommended that APHIS
undertake outreach efforts to remind
States that their initial State response
and containment plans should request
authority to use vaccination in advance,
rather than waiting for an outbreak. The
commenter also recommended that
APHIS notify States that, if they have
already submitted initial State response
and containment plans that did not
include provisions for vaccination, they
may amend those plans to include such
provisions.

We agree that vaccination has the
potential to be a cost-effective method of
eradicating H5/H7 LPAI, especially for
table-egg layer flocks. Under the
regulations, the Official State Agency
and Cooperating State Agency for a
State will determine whether
vaccination is part of the State’s initial
response and containment plan. APHIS
will approve the use of vaccination if
the initial State response and
containment plan contains appropriate
provisions for its use. We encourage
States to include provisions allowing for
the use of vaccination in their initial
State response and containment plans,
especially States in which table-egg
layer premises are located. We also
encourage States to submit updated
initial State response and containment
plans for APHIS approval if they have
new ideas about effective response to
and containment of H5/H7 LPAI in their
States.

Payment of Indemnity

In the regulations established by the
interim rule, § 56.3 sets out provisions
for payment of indemnity.

One commenter asked generally
whether indemnity would be provided
if the H5/H7 LPAI virus entered a flock
due to illegal activity on the part of the
flock owners or manager.

In §56.9, “Claims not allowed,”
paragraph (c) prohibits the payment of
indemnity for any poultry that become
or have become infected with or
exposed to H5/H7 LPAI because of a
violation of 9 CFR part 56. This
provision addresses the commenter’s
concern.

Paragraph (a) of § 56.3 describes the
activities for which the Administrator
may pay indemnity. These are:

® Destruction and disposal of poultry
that were infected with or exposed to
H5/H7 LPAT;

® Destruction of any eggs destroyed
during testing of poultry for H5/H7
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LPAI during an outbreak of H5/H7
LPAIT; and

® Cleaning and disinfection of
premises, conveyances, and materials
that came into contact with poultry that
were infected with or exposed to H5/H7
LPAI or, in the case of materials, if the
cost of cleaning and disinfection would
exceed the value of the materials or
cleaning and disinfection would be
impracticable for any reason, the
destruction and disposal of the
materials.

One commenter recommended that
APHIS consider indemnifying any
vaccination-related costs that are borne
by producers in cases in which
vaccination is used as a response to an
outbreak of H5/H7 LPAIL The
commenter cited possible costs
including, but not limited to, labor
required both for vaccination and for
ongoing surveillance, ultimate disposal
costs, and expenses incurred in
controlled marketing, such as the need
to purchase more packaging materials
than normal.

The regulations as established by the
interim rule cover the cost of disposal
of poultry that were infected with or
exposed to H5/H7 LPAI and have been
destroyed. The regulations in § 56.2
provide for APHIS to transfer payment
to the Cooperating State Agency for
administering vaccine and conducting
surveillance related to an outbreak of
H5/H7 LPAI. APHIS does not believe it
is appropriate to provide indemnity for
business costs such as the packaging
costs cited by the commenter. We are
making no changes to the regulations in
response to this comment.

One commenter expressed concern
that egg producers in the commenter’s
State might not be able to fulfill the
testing requirements necessary to be
eligible for 100 percent indemnity.

Under § 56.3(b) of the interim rule, if
a table-egg layer premises has 75,000 or
more birds, it must participate in the
U.S. H5/H7 Avian Influenza Monitored
program in § 146.23(a) in order for the
poultry on that premises to be eligible
for 100 percent indemnity. Table-egg
layers on smaller premises are eligible
for 100 percent indemnity if the State in
which the table-egg layers are located
participates in the diagnostic
surveillance program as described in
§146.14, and has an initial State
response and containment plan that is
approved by APHIS under § 56.10. The
commenter stated elsewhere that the
average commercial layer flock in the
commenter’s State ranges from 10,000 to
50,000 table-egg layers per farm. Thus,
it appears that most table-egg layer
premises in that State would not have
to participate in the U.S. H5/H7 Avian

Influenza Monitored program in
§146.23(a) in order to be eligible for 100
percent indemnity, as long as the State
has in place a diagnostic surveillance
program and an initial State response
and containment plan.

Paragraph (b) of § 56.3 generally
provides that establishments above
certain size standards must participate
in an NPIP Al surveillance program in
order to be eligible to receive 100
percent indemnity; otherwise, they are
only eligible to receive 25 percent
indemnity. However, in the
“Background” section of the interim
rule, we asked whether it would be
appropriate to provide an indemnity
incentive for owners of smaller poultry
flocks to participate in a State program
that has testing requirements equivalent
to those in part 146, similar to the
incentive we provide for larger flocks to
participate in the programs in part 146.
Such an incentive, we stated, could
encourage owners of smaller flocks to
participate in the State Al testing
programs designed for those flocks. For
example, the regulations could include
provisions for APHIS to recognize the
testing requirements of State active
surveillance programs as equivalent to
the testing requirements for the H5/H7
LPAI surveillance programs in part 146.
We could then provide that if infected
or exposed poultry are eligible to
participate in an equivalent active
surveillance program, but do not
participate in that program, we would
pay indemnity for less than 100 percent
of costs related to an H5/H7 LPAI
outbreak in those poultry

We invited pubﬁc comment on:

® Whether we should recognize State
Al surveillance programs for smaller
poultry flocks or other types of poultry
as equivalent to the NPIP surveillance
programs in part 146;

® If so, which programs we should
recognize; and

® What changes in the regulations
may be appropriate to provide poultry
owners with an incentive to participate
in State Al surveillance programs.

One commenter, from a State
department of agriculture, stated that its
surveillance program would likely be
considered equivalent to the
requirements in part 146 and that
recognizing equivalent programs for
indemnity purposes would encourage
many backyard flocks to participate in
such State surveillance programs. The
commenter stated that any program that
encourages bird owners to monitor for
Al is valuable not only for the
surveillance information it provides, but
also as another opportunity to educate
individuals engaged in backyard and
other alternative production methods

about biosecurity and good management
practices.

We appreciate the commenter
addressing the issues we raised in the
interim rule. After considering the
possible implications of recognizing
State surveillance plans as equivalent
for the purposes of establishing an
indemnity incentive, however, we have
decided not to do so in this final rule.
While the NPIP active surveillance
plans are appropriate for any flock or
slaughter plant that is larger than the
size standards promulgated in the
interim rule, it is less clear that it would
be possible to design an active
surveillance program that was
appropriate for flocks that are smaller
than those same size standards. Indeed,
in practice, State programs for flocks
and slaughter plants smaller than the
size standards in the interim rule
typically focus on diagnostic
surveillance, such as testing birds that
have clinical symptoms consistent with
Al rather than actively testing a certain
number of birds from each participating
flock for AL Diagnostic surveillance
activities in State surveillance programs
are typically in line with the diagnostic
surveillance program required for
participating States under § 146.14.

Rather than establish an indemnity
incentive for flocks and slaughter plants
that are smaller than the size standards
in part 146 to participate in State
surveillance programs, we prefer to
conduct outreach to owners of such
flocks and slaughter plants to encourage
them to practice appropriate biosecurity
and to promptly report clinical
symptoms consistent with AI. We
would also encourage owners of flocks
or slaughter plants that are smaller than
the size standards to participate in any
State Al surveillance programs that are
available to them. (As noted earlier,
commercial table-egg laying premises
with fewer than 75,000 birds, meat-type
chicken slaughter plants that slaughter
fewer than 200,000 meat-type chickens
in an operating week, and meat-type
turkey slaughter plants that slaughter
fewer than 2 million meat-type turkeys
in a 12-month period are not required to
participate in the active surveillance
programs in subparts B, C, and D of 9
CFR part 146 in order to receive 100
percent indemnity.)

We are making changes to paragraph
(b)(7) in § 56.3 in this final rule. This
paragraph has stated that poultry will be
eligible for 25 percent indemnity if they
are associated with a flock or slaughter
plant that participates in the Plan, but
they are located in a State that does not
participate in the NPIP diagnostic
surveillance program for H5/H7 LPAI,
as described in § 146.14 of this chapter,
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or that does not have an initial State
response and containment plan for H5/
H7 LPAI that is approved by APHIS.
They may be eligible for 100 percent
indemnity, however, if they participate
in the Plan with another State that does
participate in the NPIP diagnostic
surveillance program for H5/H7 LPAI,
as described in § 146.14 of this chapter,
and has an initial State response and
containment plan for H5/H7 LPAI that
is approved by APHIS.

It is important to note that, under
§56.3(b)(7), poultry that do not
participate in the Plan and do not meet
the size standards in paragraphs (b)(4)
through (b)(6) of § 56.3 have been
eligible for 100 percent indemnity even
if the State in which they are located
does not have a diagnostic surveillance
program or an initial State response and
containment plan. Since the publication
of the interim rule, we have reviewed
this provision and found that its
inclusion is inconsistent with the
rationale we gave in the interim rule for
providing for the payment of 100
percent indemnity in certain
circumstances.

In the “Background” section of the
interim rule, we stated that providing
for the payment of 100 percent of
eligible costs is appropriate because
participants in the H5/H7 LPAI control
program established by the interim rule
assume an economic burden in
complying with the requirements of the
control program. The requirements of
the control program make it more likely
that an outbreak of H5/H7 LPAI will be
quickly detected and contained; this
would tend to lower the amount of
indemnity APHIS may have to pay, but
the cost of participating in the program
is mostly borne by producers and
Official State Agencies.

However, States that do not have a
diagnostic surveillance program and an
initial State response and containment
plan have not assumed the economic
burden of participation in the control
program. Because they have not set up
an infrastructure by which producers
can participate in the control program,
the producers in those States do not
assume costs related to the control
program either, unless they participate
in the Plan with another State that has
the required diagnostic surveillance
program and initial State response and
containment plan. We did not intend to
provide that producers in States without
diagnostic surveillance programs or
without initial State response and
containment plans would be eligible for
100 percent indemnity. Accordingly, we
are amending paragraph (b)(7) in §56.3
to indicate that the Administrator is
authorized to pay indemnity for only 25

percent of the costs associated with any
infected or exposed poultry located in a
State without a diagnostic surveillance
program or an initial State response and
containment plan, unless they
participate with another State as
described earlier.

We are also amending § 56.3(b)(7) to
refer simply to a diagnostic surveillance
program, rather than a “National Poultry
Improvement Plan diagnostic
surveillance program,” as the
regulations in § 146.14 require that the
diagnostic surveillance program
encompass all poultry, not just NPIP
flocks.

Paragraph (c) of § 56.3 states that if
the recipient of indemnity for any of the
activities listed in paragraphs (a)(1)
through (a)(3) of § 56.3 also receives
payment for any of those activities from
a State or from other sources, the
indemnity provided under this part will
be reduced by the total amount of
payment received from the State or
other sources.

One commenter stated that some
States have producer or government-
funded programs that provide funds to
be made available in the case of an Al
infection. Most of these types of
programs, the commenter stated,
include a provision requiring the local
monies to be returned to the local
source if Federal or other funds are later
available to indemnify the affected
parties. The purpose of these local funds
is to provide a much quicker response
than possible under the Federal
program. The commenter recommended
that the Federal program acknowledge
that such funds exist and provide that
the recipients of these funds will not
have their Federal indemnity reduced as
long as the local indemnity funds are
ultimately returned to the local source.

We may provide the full indemnity
for which the poultry are eligible to
poultry owners who have received
indemnity from State or industry
sources, as long as the owner provides
us with proof that the indemnity
received from those sources has been
returned to its source. A receipt from
the payer of the indemnity that was
previously received would be one such
proof. It is not necessary to amend the
regulations to accommodate this
process, as if the indemnity funds
received have been returned, the
provision in § 56.3(c) no longer applies.

Determination of Indemnity Amounts
and Appraisals

In the regulations established by the
interim rule, § 56.4 described the
process by which indemnity amounts
would be determined, including the

appraisal process. We received several
comments on the appraisal process.

One commenter stated that a
complicated appraisal process should
never be allowed to interfere with the
prompt eradication of disease. As the
regulations are written, the commenter
stated, no depopulation could occur
until the official appraiser has
completed the paperwork and signed off
on the appropriate form with the
owners’ and mortgagees’ (if necessary)
signatures. However, the commenter
stated, in reality there are very few
USDA appraisers; if the State’s appraisal
system is not permitted to be used, then
actions to control the H5/H7 LPAI
outbreak could be delayed. The
commenter noted that this could have a
negative effect on poultry production in
the entire State in which the outbreak
occurred, as the 90 days that must
elapse before U.S. Avian Influenza
Monitored State status can be restored
does not begin until the birds are
depopulated and the premises are
cleaned and disinfected.

The commenter had two suggestions
for how to address the problem. One
was to have pre-approved State and
Federal appraisers in every State.
Another suggestion was to have a
prescribed list of information that must
be collected concerning each flock prior
to depopulation which the USDA
appraiser could use after the fact to
calculate an exact dollar amount.

We appreciate the commenter’s
concerns and share a desire to ensure
that the appraisal process does not
hinder response efforts for a disease
outbreak. The regulations established by
the interim rule in § 56.4(a) and (b)
include statements that appraisals of
poultry or eggs must be signed by the
owners of the poultry prior to the
destruction of the poultry or eggs,
unless the owners, APHIS, and the
Cooperating State Agency agree that the
poultry may be destroyed immediately.
(The interim rule neglected to include a
similar statement in § 56.4(c)(2)
regarding the appraisal process for
materials for which the cost of cleaning
and disinfection would exceed the value
of the materials or cleaning and
disinfection would be impracticable for
any reason. We are correcting that
omission in this final rule.) We believe
this provision addresses the
commenter’s concern.

We agree that having a list of pre-
approved appraisers would be useful,
and we are working to develop one to
improve our response efforts for all
diseases, not just H5/H7 LPAIL

With regard to the commenter’s
second suggestion, we typically conduct
appraisals for poultry by reviewing
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documentation regarding their
production, rather than by visual
inspection. The appraisal estimate is
based on the cost of inputs used during
the production process (e.g., feed,
shelter, labor) and the current market
price of the relevant poultry or outputs.
A more detailed discussion can be
found in the full economic analysis that
accompanied the interim rule, which is
available on Regulations.gov (see
footnote 1 in this document for a link
to the economic analysis on
Regulations.gov).

One commenter stated that if a flock
owner voluntarily destroys a flock prior
to confirmation of infection, there
should be a means for a Cooperating
State Agency to verify the number and
type of poultry and eggs destroyed, so
that indemnity may be paid after the
infection has been confirmed and an
appraisal made.

Only poultry that have been infected
with or exposed to H5/H7 LPAI are
eligible for indemnity under 9 CFR part
56. Under the definition of H5/H7 LPAI
exposed, poultry can be determined to
be exposed to H5/H7 LPAI if there is a
reason to believe that association has
occurred with H5/H7 LPAI or vectors of
the virus by the Cooperating State
Agency and confirmed by APHIS.
Absent our determination that poultry
were infected with or exposed to H5/H7
LPAI, we will not authorize the
payment of indemnity for the

destruction and disposal of that poultry.

As noted earlier, for poultry that are
infected with or exposed to H5/H7
LPAI, we will use records of production
to determine how much indemnity
should be paid.

In § 56.4, paragraph (a)(1) states that,
for laying hens, the appraised value
should include the hen’s projected
future egg production. One commenter
agreed with this provision but
recommended that the appraisal should
also take into account whether the hen
would have undergone a molt had she
not been euthanized. The commenter
stated that not all flocks are molted, but
those that are have a longer productive
life — typically 110-115 weeks rather
than approximately 80 weeks.

The commenter is correct that molted
hens have a longer productive life than
hens that are not molted. However,
there would be considerable difficulties
in determining whether a hen would
have been molted and properly valuing
the hen based on that information.

Based on industry figures for hen
values, the appraised value of a hen
starts out low for a day-old chick,
increases as the bird grows, and reaches

a maximum soon after egg laying begins.

As eggs are laid, the hen’s value

declines. When molting takes place, the
hen’s value increases during the molting
phase, followed by a decline in value as
eggs are laid. The process repeats itself
for a second molt.

If we were to adopt the commenter’s
recommendation, our appraisal model
would not increase the value of a hen
in its molting phase, but would have to
assign that increase in value to the
initial lay. This would result in no
increase in value for hens in the molting
phase, which would mean that our
appraisal values of a hen in the molting
phase would not reflect the fair market
value of the hen. In addition, if we made
the change suggested by the commenter,
we would have to take the owner’s word
for whether the hen was to be molted,
meaning the owner would have a strong
incentive to state that the hen would be
molted, thus increasing the hen’s value,
regardless of the actual plans for
molting. We have determined that our
present valuation model for hens more
accurately determines their fair market
value, as required by the Animal Health
Protection Act. We are making no
changes in response to this comment.

In § 56.4, paragraph (a)(2) sets out the
conditions for determining the amount
of indemnity paid for disposal of
poultry. The conditions include a
requirement that any disposal of poultry
infected with or exposed to H5/H7 LPAI
for which indemnity is requested must
be performed under a compliance
agreement between the claimant, the
Cooperating State Agency, and APHIS.3
Paragraph (c)(1) sets out the conditions
under which the amount of indemnity
paid for cleaning and disinfection will
be determined; similarly, the conditions
include a requirement that any cleaning
and disinfection of premises,
conveyances, and materials for which
indemnity is requested must be
performed under a compliance
agreement between the claimant, the
Cooperating State Agency, and APHIS.

One commenter stated that requiring
that completed, signed appraisal
documents and a written compliance
agreement be in place prior to disposal
of infected poultry would severely
hamper efforts to quickly and effectively
deal with the infection. The commenter
recommended that we recognize as
adequate any disposal activities
undertaken under the approved initial
State response and containment plan.
The commenter also stated that cleaning
and disinfection should be allowed to
commence without a compliance

3Two sentences in § 56.4(a)(2) as it was
established by the interim rule incorrectly referred
to “compensation” rather than “indemnity.” We are
correcting the error in this final rule.

agreement as long as a Cooperating State
Agency oversees and directs the work
and documentation of expenses is
provided. In the event of a disputed
claim, the commenter stated, a process
for resolving differences should be
provided.

The regulations require that the
destruction and disposal of the
indemnified poultry be conducted in
accordance with the initial State
response and containment plan for H5/
H7 LPAL Similarly, the regulations
indicate that APHIS will review claims
for indemnity for cleaning and
disinfection to ensure that all
expenditures relate directly to activities
described in § 56.5 and in the initial
State response and containment plan
described in §56.10.

Allowing disposal of infected poultry
or cleaning and disinfection to begin
without a compliance agreement in
place, but promising to pay indemnity
for expenses related to these activities,
would amount to approving
expenditures on APHIS’ behalf without
having a mechanism in place by which
APHIS can provide oversight. This
could create disputes regarding the
payment of indemnity. Our oversight of
activities for which we pay indemnity is
essential to the responsible use of funds
made available to APHIS for indemnity.

Based on previous disease response
efforts, including the effort to eradicate
exotic Newcastle disease outbreaks in
2002-2003, we are confident that we can
conclude compliance agreements with
States and flock owners with sufficient
timeliness to ensure an effective disease
response.

One commenter had two comments
about how the provisions in § 56.9,
“Claims not allowed,” relate to the
provisions in §56.4.

Paragraph (a) of § 56.9 states that the
USDA will not allow claims arising out
of the destruction of poultry unless the
poultry have been appraised as
prescribed in part 56 and the owners
have signed the appraisal form
indicating agreement with the appraisal
amount as required by § 56.4(a)(1). The
commenter asked whether the poultry
could be appraised after they are
destroyed based on the information
collected by the Cooperating State
Agency prior to their destruction.

We expect to use a process in which
birds are destroyed and appraisal is
performed after destruction in some
cases, regardless of whether the
Cooperating State Agency or APHIS
collects the necessary information for
the appraisal. This is why the
regulations in § 56.4(a)(1) provide that
poultry may be destroyed before the
owners of the poultry sign their
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appraisals if the owners, APHIS, and the
Cooperating State Agency agree that the
poultry may be destroyed immediately.

Paragraph (b) of § 56.9 states that the
USDA will not allow claims arising out
of the destruction of poultry unless the
owners have signed a written agreement
with APHIS in which they agree that if
they maintain poultry in the future on
the premises used for poultry for which
indemnity is paid, they will maintain
the poultry in accordance with a plan
set forth by the Cooperating State
Agency and will not introduce poultry
onto the premises until after the date
specified by the Cooperating State
Agency.

The commenter stated that this
requirement was inconsistent with the
provisions in § 56.4 that require a
compliance agreement to be in place for
the disposal of poultry and for cleaning
and disinfection, and that both
paragraphs should simply require an
agreement rather than a compliance
agreement.

The two requirements refer to two
different agreements. The requirement
in § 56.9(b) refers to an agreement for
maintenance and repopulation of the
flock, while the requirements in § 56.4
refer to a compliance agreement under
which APHIS will pay for cleaning and
disinfection work that APHIS does not
perform. As stated earlier, we are
confident that we can conclude the
necessary compliance agreements
promptly under disease emergency
conditions, based on past experience.

Destruction and Disposal of Poultry and
Cleaning and Disinfection of Premises,
Conveyances, and Materials

In the regulations established by the
interim rule, § 56.5 sets out provisions
relating to the destruction and disposal
of poultry and cleaning and disinfection
of premises, conveyances, and
materials. Paragraph (a) of § 56.5 sets
out the factors on which the
Cooperating State Agency and APHIS
will base their selection of a method of
destruction for poultry. These factors
include:

® The species, size, and number of the
poultry to be destroyed;

® The environment in which the
poultry are maintained;

® The risk to human health or safety
of the method used;

® Whether the method requires
specialized equipment or training;

® The risk that the method poses of
spreading the H5/H7 LPAI virus;

® Any hazard the method could pose
to the environment;

® The degree of bird control and
restraint required to administer the
destruction method; and

® The speed with which destruction
must be conducted.

Three commenters stated that the
welfare of the poultry to be destroyed
should be a consideration in our
selection of methods for the destruction
of poultry. Two note that the OIE has
recently published animal welfare
guidelines that recommend that, when
“animals are killed for disease control
purposes, methods used should result in
immediate death or immediate loss of
consciousness lasting until death; when
loss of consciousness is not immediate,
induction of unconsciousness should be
non-aversive and should not cause
anxiety, pain, distress or suffering in the
animals.” These commenters
recommended that we adopt the OIE
guidelines on this issue in the
regulations.

One of these commenters stated that
the USDA has made efforts to include
animal welfare issues in its highly
pathogenic avian influenza (HPAI)
response plan, including permitting
only methods approved by the
American Veterinary Medical
Association and holding discussions
with scientists and animal protection
organizations to consider the suffering
inflicted by various destruction
methods. The commenter expressed
surprise that we did not address these
issues in the same manner in the LPAI
regulations, especially since unlike
HPAI, which has not struck the United
States in many years, LPAI outbreaks
are regularly detected, and each
outbreak typically requires the
destruction of entire flocks of birds,
which can number in the tens of
thousands. The commenter stated that
the sheer magnitude of the number of
animals involved makes it ethically
incumbent upon responsible authorities
to minimize their suffering.

The commenters also made
recommendations regarding destruction
methods that could minimize the pain
and suffering of the destroyed poultry.
One commenter attached a paper
addressing the topic. Another
recommended the use of inert gases,
particularly in cases where sheds cannot
be sealed properly (for example, with
table-egg layers or breeding poultry),
discussed conditions that should apply
to the use of carbon dioxide, and
recommended that other methods not be
used. A third commenter agreed on the
suitability of inert gases and specifically
recommended that we not use foam to
destroy poultry.

We agree with the commenters that it
is appropriate to take the humaneness of
a destruction method into account when
determining what destruction method to
use. Accordingly, this final rule adds

“Consistency of the method with
humane euthanasia guidelines” as an
additional factor to be considered when
selecting the destruction method in
§56.5(a).

We appreciate the information the
commenters supplied on specific
destruction methods, and we will take
it into consideration when determining
what destruction method to use during
an LPAI outbreak.

Paragraph (c) of § 56.5 sets out
conditions under which controlled
marketing may occur. The interstate
movement of poultry that has been
infected with or exposed to H5/H7 LPAI
for controlled marketing may occur only
at the discretion of the Cooperating
State Agency and APHIS and only if the
initial State response and containment
plan described in § 56.10 provides for it.
In addition, controlled marketing may
only occur in accordance with the
following requirements:

® Poultry infected with or exposed to
H5/H7 LPAI must not be transported to
a market for controlled marketing until
21 days after the acute phase of the
infection has concluded, as determined
by the Cooperating State Agency in
accordance with the initial State
response and containment plan
described in § 56.10; and

® Within 7 days prior to slaughter,
each flock to be moved for controlled
marketing must be tested for H5/H7
LPAI using a test approved by the
Cooperating State Agency and found to
be free of the virus.

These restrictions ensure that poultry
that are moved for controlled marketing
do not pose a risk of spreading H5/H7
LPAL

One commenter asked whether the
requirements in this paragraph refer
only to poultry flocks that participate in
the Plan or to any poultry. Specifically,
the commenter asked whether a State
could allow poultry from an H5/H7
LPAI positive live bird market to be sold
for several days prior to depopulation
and cleaning and disinfection, a process
known as “selldown.”

Poultry that have been moved to a live
bird market for sale have already
reached the end of the marketing cycle,
and thus would not need to be moved
for controlled marketing; they are
already at a market and being sold
directly to consumers. Therefore, the
controlled marketing requirements do
not apply to the sale of poultry at live
bird markets. However, the movement
of these infected or exposed birds would
be restricted under the initial State
response and containment plan.

Paragraph (c)(2) of § 56.5 indicates
that poultry moved for controlled
marketing will not be eligible for
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indemnity under § 56.3. Since the
publication of the interim rule,
outbreaks of H5/H7 LPAI have occurred
in which producers sold infected or
exposed birds through controlled
marketing. Indemnity was not paid for
the poultry themselves, but the
regulations were unclear on whether we
would pay indemnity for costs related to
cleaning and disinfection of premises,
conveyances, and materials that came
into contact with poultry that are moved
for controlled marketing.

Although producers who move
infected or exposed poultry interstate
for controlled marketing are able to
recoup the cost of production of the
poultry through their sale, they still
incur costs relating to cleaning and
disinfection, which after an H5/H7 LPAI
outbreak must be more thorough than
typical cleaning and disinfection.
Therefore, in this final rule, we are
adding a provision to this paragraph
indicating that costs related to cleaning
and disinfection of premises,
conveyances, and materials that came
into contact with poultry that are moved
for controlled marketing will be eligible
for indemnity. This provision is
intended to provide additional clarity.

Paragraph (d) in § 56.5 sets out
guidelines for the development of a
cleaning and disinfection plan for a
premises and for the materials and
conveyances on that premises. Cleaning
and disinfection must be performed in
accordance with the initial State
response and containment plan
described in § 56.10, which must be
approved by APHIS. One commenter
had several comments on paragraph (d).

Paragraph (d)(1)(i) of § 56.5 provides
guidance to secure and remove all
feathers that might blow around outside
the house in which the infected or
exposed poultry were held by raking
them together and burning the pile.

The commenter stated that this action
may be in violation of applicable
environmental regulations.

In response to this comment, we are
including a general statement at the
beginning of paragraph (d) that indicates
that all cleaning and disinfection
activities must comply with Federal,
State, and local environmental
regulations.

It is important to note that paragraph
(d) is intended to provide guidelines for
the development of a cleaning and
disinfection plan; if some aspect of the
guidelines in paragraph (d) is not
applicable to a specific State or locality,
or to the poultry operations affected by
an LPAI outbreak, a State has the option
to address cleaning and disinfection
differently in its initial State response
and containment plan.

The commenter also noted that there
is no alternate feather disposal option
presented, e.g., composting, burial in
approved locations, onsite treatment, or
secure transport to offsite landfill or
treatment.

As stated in the regulations,
paragraph (d) of § 56.5 provides
guidelines for the development of a
cleaning and disinfection plan for a
premises and for the materials and
conveyances on that premises. The
feather disposal method provided in the
regulations is not the only possible
effective method, and other methods
may be appropriate in certain situations.
In the event of an H5/H7 LPAI outbreak,
APHIS reserves the option to approve
another disposal method if a State
requests it and we determine the
disposal method to be effective. It is not
necessary to set out all potentially
appropriate feather disposal methods in
the guidelines in paragraph (d).

Paragraph (d)(1)(iii) of § 56.5 provides
guidance to close the house (except for
allowing enough ventilation to remove
moisture) for a minimum of 21 days
following application of insecticides
and rodenticides to allow as much H5/
H7 LPAI virus as possible to die a
natural death. The commenter stated
that there is no mention made of
concurrent in-house composting or
whether there is initial raising of the in-
house temperature and that allowing the
house sit for 21 days in a cold, moist
environment may do little to reduce the
LPAI virus titer in the house.

We had intended for composting to be
performed during the 21-day period
after the closing of the poultry house.
We have amended paragraph (d)(1)(iii)
to reflect that. We are also amending
paragraph (d)(1)(iii) to indicate that the
house should be heated to 100 °F before
beginning in-house composting.

Paragraph (d)(1)(iv) of § 56.5 provides
guidance to heat the house to 100 °F for
72 hours prior to cleaning and
disinfection. The commenter stated that
it appears that this temperature raising
occurs after the 21-day downtime and
prior to litter removal or in-house
composting. It is unclear, the
commenter stated, whether this
temperature recommendation is based
on acceptable field test data specific for
the LPAI virus. If raising the
temperature occurs prior to removal or
composting of litter, the litter might act
as a blanket to protect the virus from the
heat. The commenter stated that raising
the temperature to the indicated level at
the start of composting rather than at the
end will accelerate the in-house
composting process and will aid in the
natural die-off of the LPAI virus in the

poultry house during the 21-day
downtime.

These comments are addressed by the
change discussed previously.

The commenter also stated that there
is no guidance provided as to how to
deal with a house with open sides in a
cold environment.

The guidelines in paragraph (d) are
intended to address the most common
situations associated with commercial
poultry production. Houses with open
sides are typically not used in
commercial poultry production, as open
sides put the poultry within at risk of
infection by wild birds. In the event of
an H5/H7 LPAI outbreak, APHIS
reserves the option to approve another
composting method if a State requests it
and we determine the disposal method
to be effective; a composting method
approved in this manner would also be
an approved activity for indemnity
payment purposes, as would any other
cleaning and disinfection provision
used to deal with an unusual situation.
It is not necessary to set out all
potentially appropriate composting
methods in the guidelines in paragraph
(d).
Paragraph (d)(2)(i) of § 56.5 provides
guidance to clean up or compost all
manure, debris, and feed in the house if
possible before cleaning and
disinfection. The commenter stated that
it is not clear whether this composting
should occur at the start of the 21-day
pre-cleaning and disinfection period.

Under these guidelines, all material in
the house would be composted during
the 21-day pre-cleaning and disinfection
period, after which any manure, debris,
and feed would undergo an additional
compostin%.

Paragraph (d)(2)(i) also indicates that
equipment should be washed and
disinfected. The commenter stated that
the regulations should more
appropriately provide guidance to clean
and disinfect equipment.

We agree, and we have made this
change in the final rule.

Paragraph (d)(2)(ii) of § 56.5 provides
guidance to spray contaminated surfaces
with soap and water. The commenter
stated that it may have been more
appropriate to indicate instead spraying
with detergent (rather than soap) and
water. Also, the commenter stated, the
guidance should indicate that detergent
should be rinsed with fresh water to
prevent a potentially negative
interaction between the detergent and
the successively applied disinfectant.

We agree with the commenter, and we
have made the suggested changes.

Paragraph (d)(2)(iii) of § 56.5 provides
guidance to use disinfectants authorized
by 9CFR 71.10(a). The commenter
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stated that this reference to 9 CFR
71.10(a) may be inappropriate as
cresylic disinfectants, liquefied phenol,
chlorinated lime, and sodium hydroxide
are not present as active ingredients on
the labels of any current registered Al
virus disinfectant, nor is there any
exemption present to use Environmental
Protection Agency (EPA)-registered
tuberculocidal disinfectants against Al
virus. The commenter stated further that
there is no recommendation to use any
of the approximately 100 EPA-registered
Al virus disinfectants as per label
instructions or a disinfectant approved
by the EPA for use under a Federal
Insecticide, Rodenticide, and Fungicide
Act (FIFRA) section 18 exemption.

We agree with the commenter, and we
have amended the regulations to refer to
a disinfectant registered with the EPA
for Al virus per label instructions or a
disinfectant approved by the EPA for
use under a FIFRA section 18
exemption, instead of referring to a
disinfectant authorized by § 71.10(a).

The commenter also stated that there
is no guidance on how to disinfect
surfaces that are prevalent in poultry
houses but are not considered as
nonporous, e.g., cement, concrete,
wood, clay, etc., as there are no EPA-
registered disinfectants and there is no
authorization from EPA to treat surfaces
that are not considered nonporous with
disinfectant.

We would not use a disinfectant on
any surface on which its use is not
authorized by its EPA label. We have
added text to paragraph (d)(2)(iii) of
§56.5 to clarify this issue. Given the
diversity of construction in commercial
poultry houses, disinfection of surfaces
considered to be nonporous will need to
be addressed in each individual State’s
initial State response and containment
plan, rather than in the guidelines in
paragraph (d).

Conditions For Payment to Contractors

In the regulations established by the
interim rule, § 56.8 provides that when
poultry or eggs have been destroyed
pursuant to part 56, the Administrator
may pay claims to any party with which
the owner of the poultry or eggs has
entered into a contract for the growing
or care of the poultry or eggs. Section
56.8 also sets out a formula for
calculating the proportion of indemnity
paid to the owner of poultry or eggs
destroyed under part 56 that may be
paid to the contract grower:

® The value of the contract the owner
of the poultry or eggs entered into with
another party for the growing or care of
the poultry or eggs in dollars is divided
by the duration of the contract as it was

signed prior to the H5/H7 LPAI outbreak
in days.

® This figure is multiplied by the time
in days between the date the other party
began to provide services relating to the
destroyed poultry or eggs under the
contract and the date the birds were
destroyed due to H5/H7 LPAL

If compensation is paid to a grower
under § 56.8, the owner of the poultry
or eggs will be eligible to receive the
difference between the indemnity paid
to the growers and the total amount of
indemnity that may be paid for the
poultry or eggs.

These regulations work well for the
contract grower model prevalent in the
meat-type poultry industry, where
contract growers are typically paid on
delivery of the poultry and in which the
poultry increase in value over time until
they are ready for sale in the market.
However, since the publication of the
interim rule, we reviewed these
provisions and found that they are less
suitable for contract growers
maintaining egg-laying birds (table-egg
layers and breeding poultry). Such
growers are typically compensated at set
intervals during the contract (either
weekly or monthly). Under the
regulations as established by the interim
rule, growers could receive payment for
their labor both from the owner and
from APHIS if poultry in their care were
destroyed due to infection with or
exposure to H5/H7 LPAI after growers
had already received a payment from
the poultry owner.

Therefore, in this final rule, we are
adding a provision to the regulations in
§56.8 indicating that if a contract
grower receiving indemnity under §56.8
has received any payment under his or
her contract from the owner of the
poultry at the time the poultry are
destroyed, the amount of indemnity for
which the contract grower is eligible
will be reduced by the amount of the
payment the contract grower has already
received.

Miscellaneous Changes

The interim rule stated that the
information collection and
recordkeeping requirements included in
the interim rule had been submitted for
emergency approval to the Office of
Management and Budget (OMB). Since
the publication of the interim rule, we
received approval for those information
collection and recordkeeping
requirements, as well as a paperwork
control number for those requirements.
The OMB control number for the
information collection associated with
this rule is 0579-0007. In this final rule,
we are adding the paperwork control
number to the sections of the

regulations established by the interim
rule that contain information collection
and recordkeeping requirements. These
sections are §§56.4, 56.6, 56.7, 56.9,
146.4, 146.11, 146.13, 146.14, 146.24,
and 146.44.

We are also making minor,
nonsubstantive corrections and changes.

Therefore, for the reasons given in the
interim rule and in this document, we
are adopting the interim rule as a final
rule, with the changes discussed in this
document.

This final rule also affirms the
information contained in the interim
rule concerning Executive Order 12372.

Effective Date

Pursuant to the administrative
procedure provisions in 5 U.S.C. 553,
we find good cause for making this rule
effective less than 30 days after
publication in the Federal Register. The
interim rule adopted as final by this rule
became effective on September 26, 2006.
This rule amends the interim rule to
provide that the amount of indemnity
for which contract growers are eligible
will be reduced by any payment they
have already received on their contracts
when poultry in their care are
destroyed, to clarify the roles of
cooperating State agencies with respect
to H5/H7 low pathogenic avian
influenza outbreaks, to provide that the
welfare of poultry to be destroyed will
be considered when selecting a method
for the destruction of poultry, and to
provide additional guidance for
cleaning and disinfecting an affected
premises in the interim rule. Immediate
action is necessary to make these
changes in order to help ensure that the
H5/H7 subtypes of low pathogenic avian
influenza are detected and eradicated
when they occur within the United
States. Therefore, the Administrator of
the Animal and Plant Health Inspection
Service has determined that this rule
should be effective upon publication in
the Federal Register.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be significant for the purposes of
Executive Order 12866 and, therefore,
has been reviewed by the Office of
Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a final regulatory
flexibility analysis, which is
summarized below, regarding the
economic effects of this rule on small
entities. Copies of the full analysis are
available on the Regulations.gov Web
site (see footnote 1 in this document for
a link to Regulations.gov) or by
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contacting the person listed under FOR
FURTHER INFORMATION CONTACT.

Under the interim rule, the USDA
established a voluntary control program
for H5/H7 LPAI As part of the program,
participating owners and growers are
indemnified for losses arising from
depopulation of birds affected with H5/
H7 LPAL

In general, benefits of containing the
spread of a livestock or poultry disease
fall into three categories: 1) Avoided
producer losses from disease morbidity
and mortality; 2) avoided consumer
losses due to price increases resulting
from decreased supplies (net of avoided
gains to producers attributable to the
price increases); and 3) avoided reduced
demand if markets are closed to affected
commodities. LPAI is rarely fatal to
infected birds. However, the longer an
outbreak is not controlled, with more
birds becoming infected with H5/H7
LPAI, the more likely it is that the virus
may mutate into a highly pathogenic
form. The more timely and well-
planned the response to an LPAI
occurrence, the less likely it will result
in harmful price and trade effects. This
final rule has the objectives of reducing
the risk of H5/H7 LPAI outbreaks and
improving responsiveness and
eradication measures at the grower,
industry, and State levels when the
disease does occur.

The groups who enjoy the primary
benefit of a disease eradication
campaign are consumers and those
owners/growers whose flocks have
remained healthy. Owners and growers
of the depopulated flocks bear the
primary burden of an eradication effort,
if not indemnified. In addition to the
value of lost production, the owners/
growers of affected birds may also bear
costs of cleanup, disinfection,
transportation, forgone income, and
other financial hardships. The benefits
of a voluntary avian influenza control
program derive from disease prevention
and from cost minimization when an
outbreak does occur. Evidence of the
types of benefits gained from control of
avian influenza is found in a USDA-
Economic Research Service study of a
1983-84 outbreak.* A 2002 outbreak in
Virginia also exemplifies the types of
costs incurred due to an avian influenza
incident. While these occurrences show
that the costs of an avian influenza
outbreak can be substantial, recent
outbreaks have typically been smaller in
scale. An ongoing surveillance program

4Lasley, F. A., Short, S. D., and Henson, W. L.
1985. Economic Assessment of the 1983-84 Avian
Influenza Eradication Program. USDA, ERS,
National Economics Division.

contributes to our ability to detect
outbreaks early and limit their effects.

To the extent that the final rule
contributes to the elimination of Al, all
affected entities should benefit over the
long term. The program that APHIS is
establishing is a voluntary program;
producers are not required to
participate. The benefits of this rule,
from preventing LPAI outbreaks and
minimizing losses should an outbreak
occur, are expected to exceed costs to
producers and States of participating in
the program’s disease prevention efforts.

Under the rule, producers will be
required to keep flocks and facilities
clean, slaughter plants will be required
to conduct sampling, and States will be
required to conduct annual inspections
and develop response and containment
plans. APHIS will provide full
indemnities for specific costs to
participating producers and States
should an outbreak occur.

The final rule explicitly provides
indemnity for cleaning and disinfection
in the case of birds moved for controlled
marketing. Since the interim rule was
implemented, APHIS has paid these
costs on a few occasions. These costs
vary widely. The variations may be
attributed to factors such as the type of
production, where the operation is
located, the size of the operation, the
company involved in the cleaning and
disinfection, as well as other factors.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule: (1) Has no
retroactive effect; and (2) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501 et
seq.), the information collection or
recordkeeping requirements included in
the interim rule have been approved by
the Office of Management and Budget
(OMB) under OMB control number
0579-0007.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the Internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this rule, please contact Mrs. Celeste

Sickles, APHIS’ Information Collection
Coordinator, at (301) 851-2908.

List of Subjects
9 CFR Part 56

Animal diseases, Indemnity
payments, Low pathogenic avian
influenza, Poultry.

9 CFR Part 146

Animal diseases, Poultry and poultry
products, Reporting and recordkeeping
requirements.

m Accordingly, the interim rule
amending 9 CFR parts 53, 56, 145, 146,
and 147 that was published at 71 FR
53601-56333 on September 26, 20086, is
adopted as a final rule with the
following changes:

PART 56—CONTROL OF H5/H7 LOW
PATHOGENIC AVIAN INFLUENZA

m 1. The authority citation for part 56
continues to read as follows:

Authority: 7U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.
m 2. Section 56.1 is amended by revising
the definition of H5/H7 LPAI virus
infection (infected) to read as follows:

§56.1 Definitions.

H5/H7 LPAI virus infection (infected).
(1) Poultry will be considered to be
infected with H5/H7 LPAI for the
purposes of this part if:

(i) H5/H7 LPAI virus has been
isolated and identified as such from
poultry; or

(ii) Viral antigen or viral RNA specific
to the H5 or H7 subtype of Al virus has
been detected in poultry; or

(iii) Antibodies to the H5 or H7
subtype of the AI virus that are not a
consequence of vaccination have been
detected in poultry. If vaccine is used,
methods should be used to distinguish
vaccinated birds from birds that are both
vaccinated and infected. In the case of
isolated serological positive results, H5/
H7 LPAI infection may be ruled out on
the basis of a thorough epidemiological
investigation that does not demonstrate
further evidence of H5/H7 LPAI
infection, as determined by APHIS.

(2) The official determination that H5/
H7 LPAI virus has been isolated and
identified, viral antigen or viral RNA
specific to the H5 or H7 subtype of Al
virus has been detected, or antibodies to
the H5 or H7 subtype of Al virus have
been detected may only be made by the
National Veterinary Services

Laboratories.
* * * * *

§56.2 [Amended]
m 3. Section 56.2 is amended as follows:
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m a. In paragraphs (a)(2) and (a)(3), by
removing the words “developed by the
Official State Agency and” each time
they occur.

m b. In paragraph (a)(3), by adding a
period at the end of the paragraph.

m c. In paragraph (c), by removing the
word “States” and adding the words
“Cooperating State Agencies” in its
place.

m 4. Section 56.3 is amended by revising
paragraph (b)(7) to read as follows:

§56.3 Payment of indemnity.

* * * * *

(b) * %k

(7) The poultry are located in a State
that does not participate in the
diagnostic surveillance program for H5/
H7 LPAI as described in § 146.14 of this
chapter, or that does not have an initial
State response and containment plan for
H5/H7 LPAI that is approved by APHIS
under § 56.10, unless such poultry
participate in the Plan with another
State that does participate in the
diagnostic surveillance program for H5/
H7 LPAI, as described in § 146.14 of this
chapter, and has an initial State
response and containment plan for H5/
H7 LPAI that is approved by APHIS
under § 56.10.

* * * * *

m 5. Section 56.4 is amended as follows:
m a. In paragraph (a)(2), in the second
and third sentences, by removing the
word “compensation” and adding the
word “indemnity” in its place.

m b. In paragraph (c)(2), by adding two
new sentences after the third sentence
to read as set forth below.

m c. By adding the OMB citation
“(Approved by the Office of
Management and Budget under control
number 0579-0007)” at the end of the
section.

§56.4 Determination of indemnity
amounts.

* * * * *
(C) * * *
(2) * * *Appraisals of materials

must be reported on forms furnished by
APHIS and signed by the appraisers and
must be signed by the owners of the
materials to indicate agreement with the
appraisal amount. Appraisals of
materials must be signed prior to the
destruction of the materials, unless the
owners, APHIS, and the Cooperating
State Agency agree that the materials
may be destroyed immediately. * * *
m 6. Section 56.5 is amended as follows:
m a. In paragraph (a)(7), by removing the
word “and” at the end of the paragraph.
m b. In paragraph (a)(8), by removing the
period and adding the word “ and” in
its place.

m c. By adding a new paragraph (a)(9) to
read as set forth below.

m d. By revising paragraph (c)(2) to read
as set forth below.

m e. In the introductory text of
paragraph (d), by adding a new sentence
before the last sentence to read as set
forth below.

m f. By revising paragraphs (d)(1)(iii),
(d)(2)(ii), and (d)(2)(iii) to read as set
forth below.

m g. In paragraph (d)(2)(i), by removing
the word “washed” each time it occurs
and adding the word “cleaned” in its
place.

§56.5 Destruction and disposal of poultry
and cleaning and disinfection of premises,
conveyances, and materials.

(a] * * *

(9) Consistency of the method with
humane euthanasia guidelines.

* * * * *

(C] * k%

(2) Poultry moved for controlled
marketing will not be eligible for
indemnity under § 56.3. However, any
costs related to cleaning and
disinfection of premises, conveyances,
and materials that came into contact
with poultry that are moved for
controlled marketing will be eligible for
indemnity under § 56.3.

(d)* * *Cleaning and disinfection
must also be performed in accordance
with any applicable State and local
environmental regulations. * * *

(1] * * *

(iii) Close the house in which the
poultry were held, maintaining just
enough ventilation to remove moisture.
Heat the house to 100 °F and begin in-
house composting. Leave the house
undisturbed for a minimum of 21 days
and for as long as possible thereafter, in
order to allow as much H5/H7 LPAI
virus as possible to die a natural death.
* * * * *

(2) * k%

(ii) Cleaning of premises and
materials. Cleaning and washing should
be thorough to ensure that all materials
or substances contaminated with H5/H7
LPAI virus, especially manure, dried
blood, and other organic materials, are
removed from all surfaces. Spray all
contaminated surfaces above the floor
with detergent and water to knock dust
down to the floor, using no more water
than necessary. Wash equipment and
houses with detergent and water.
Disassemble equipment as required to
clean all contaminated surfaces. Special
attention should be given to automatic
feeders and other closed areas to ensure
adequate cleaning. Inspect houses and
equipment to ensure that cleaning has
removed all contaminated materials or
substances. Rinse with fresh water and

let houses and equipment dry
completely before applying disinfectant.
(iii) Disinfection of premises and
materials. When cleaning has been
completed and all surfaces are dry, all
interior surfaces of the structure should
be saturated with a disinfectant
registered with the U.S. Environmental
Protection Agency (EPA) for Al virus
per label instructions or a disinfectant
approved by the EPA for use under a
Federal Insecticide, Rodenticide, and
Fungicide Act section 18 exemption. A
power spray unit should be used to
spray the disinfectant on all surfaces
that may be treated with the disinfectant
according to its EPA label, making sure
that the disinfectant gets into cracks and
crevices. Special attention should be
given to automatic feeders and other
closed areas to ensure adequate
disinfection.
* * * * *

§56.6 [Amended]

m 7. Section 56.6 is amended by adding
the OMB citation “(Approved by the
Office of Management and Budget under
control number 0579-0007)” at the end
of the section.

§56.7 [Amended]

m 8. Section 56.7 is amended by adding
the OMB citation “(Approved by the
Office of Management and Budget under
control number 0579-0007)” at the end
of the section.

m 9. Section 56.8 is amended as follows:
m a. In paragraph (a)(2), by removing the
word “birds” and adding the words
“poultry or eggs” in its place.

m b. By redesignating paragraphs (c) and
(d) as paragraphs (d) and (e),
respectively, and adding a new
paragraph (c) to read as set forth below.

§56.8 Conditions for payment.

* * * * *

(c) If a contractor receiving indemnity
under this section has received any
payment under his or her contract from
the owner of the poultry or eggs at the
time the poultry or eggs are destroyed,
the amount of indemnity for which the
contract grower is eligible will be
reduced by the amount of the payment
the contract grower has already
received.

* * * * *

§56.9 [Amended]

m 10. Section 56.9 is amended by adding
the OMB citation “(Approved by the
Office of Management and Budget under
control number 0579-0007)” at the end
of the section.
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m 11.In § 56.10, the introductory text of
paragraph (a) is revised to read as
follows:

§56.10 Initial State response and
containment plan.

(a) In order for poultry owners within
a State to be eligible for indemnity for
100 percent of eligible costs under
§56.3(b), the State in which the poultry
participate in the Plan must have in
place an initial State response and
containment plan that has been
approved by APHIS. The initial State
response and containment plan must be
developed by the Official State Agency.
In States where the Official State
Agency is different than the Cooperating
State Agency, the Cooperating State
Agency must also participate in the
development of the plan. The plan must
be administered by the Cooperating
State Agency of the relevant State. This

plan must include:
* * * * *

PART 146—NATIONAL POULTRY
IMPROVEMENT PLAN FOR
COMMERCIAL POULTRY

m 12. The authority citation for part 146
continues to read as follows:

Authority: 7 U.S.C. 8301-8317; 7 CFR 2.22,
2.80, and 371.4.
m 13.In § 146.1, a new definition of
Cooperating State Agency is added and
the definition of H5/H7 LPAI virus
infection (infected) is revised to read as
follows:

§146.1 Definitions.

Cooperating State Agency. Any State
authority recognized by the Department
to cooperate in the administration of the
provisions of part 56 of this chapter.
This may include the State animal
health authority or the Official State
Agency.

H5/H7 LPAI virus infection (infected).
(1) Poultry will be considered to be
infected with H5/H7 LPAI for the
purposes of this part if:

(i) H5/H7 LPAI virus has been
isolated and identified as such from
poultry; or

(ii) Viral antigen or viral RNA specific
to the H5 or H7 subtype of Al virus has
been detected in poultry; or

(iii) Antibodies to the H5 or H7
subtype of the Al virus that are not a
consequence of vaccination have been
detected in poultry. If vaccine is used,
methods should be used to distinguish
vaccinated birds from birds that are both
vaccinated and infected. In the case of
isolated serological positive results, H5/
H7 LPAI infection may be ruled out on

the basis of a thorough epidemiological
investigation that does not demonstrate
further evidence of H5/H7 LPAI
infection, as determined by APHIS.

(2) The official determination that H5/
H7 LPAI virus has been isolated and
identified, viral antigen or viral RNA
specific to the H5 or H7 subtype of Al
virus has been detected, or antibodies to
the H5 or H7 subtype of Al virus have
been detected may only be made by the
National Veterinary Services
Laboratories.

* * * * *

§146.2 [Amended]

m 14.In § 146.2, paragraph (f) is
amended by removing the word “States”
and adding the words “Cooperating
State Agencies” in its place.

§146.4 [Amended]

m 15. Section 146.4 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

§146.11 [Amended]

m 16. Section 146.11 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

§146.13 [Amended]

m 17. Section 146.13 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

§146.14 [Amended]

m 18. Section 146.14 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

§146.24 [Amended]

m 19. Section 146.24 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

§146.44 [Amended]

m 20. Section 146.44 is amended by
adding the OMB citation “(Approved by
the Office of Management and Budget
under control number 0579-0007)” at
the end of the section.

Done in Washington, DC, this 1st day
of March 2010.

John Ferrell,

Deputy Under Secretary for Marketing and
Regulatory Programs.

[FR Doc. 2010—4874 Filed 3-8—10; 8:45 am)]
BILLING CODE 3410-34-S

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0452; Directorate
Identifier 2007-NM-326—-AD; Amendment
39-16223; AD 2010-05-13]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Model 737-100, —200, —200C,
-300, —400, and —-500 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding an
existing airworthiness directive (AD)
that applies to all Model 737-100, —200,
—200C, -300, —400, and —-500 series
airplanes. That AD currently requires a
one-time inspection for scribe lines and
cracks in the fuselage skin at certain lap
joints, butt joints, external repair
doublers, and other areas; and related
investigative/corrective actions if
necessary. This new AD expands the
area to be inspected and, for certain
airplanes, requires earlier inspections
for certain inspection zones. This AD
results from additional detailed analysis
of fuselage skin cracks adjacent to the
skin lap joints on airplanes that had
scribe lines. The analysis resulted in
different inspection zones, thresholds
and repetitive intervals, and airplane
groupings. We are issuing this AD to
prevent rapid decompression of the
airplane due to fatigue cracks resulting
from scribe lines on pressurized
fuselage structure.

DATES: This AD becomes effective April
13, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 13, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.
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Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office
(ACO), 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6447; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that
supersedes AD 2006—07-12,
Amendment 39-14539 (71 FR 16211,
March 31, 2006). The existing AD
applies to all Model 737-100, —200,
—200C, —300, —400, and —500 series
airplanes. That NPRM was published in
the Federal Register on May 20, 2009
(74 FR 23664). That NPRM proposed to
expand the area to be inspected and, for
certain airplanes, require earlier
inspections for certain inspection zones.

Comments

We provided the public the
opportunity to participate in the
development of this AD. We have
considered the comments that have
been received on the NPRM.

Support for the NPRM

Air Transport Association (ATA), on
behalf of its members Alaska Airlines
and United Airlines (United), agrees
with the assessment and states that
those two members will comply with
the requirements of the NPRM.

Request To Change Reference in
Paragraph (g)(2) of the NPRM

Boeing requests that we change
paragraph (g)(2) of the NPRM to refer to
paragraph (i) of the NPRM instead of
paragraph (h) of the NPRM. Boeing
notes that this section is in the
Restatement of Requirements of AD
2006-07-12, and making this change
matches the original AD requirements.

We agree to change the reference from
paragraph (h) to paragraph (i) of this AD
for the reasons stated previously.

Request To Clarify Area of Inspection
in Paragraph (r) of the NPRM

Boeing requests that we remove the
parenthetical phrase “(adjacent to lap
joints on skin panels that do not have
bonded doublers)” from paragraph (r) of
the NPRM. Boeing states that this
statement is not true in all cases. Boeing
notes that in some cases the skins under
the lap joints in Zones 4 and 5 are
bonded, but they are closed pockets that
are not chem-milled all the way through
the thickness.

We agree to remove the parenthetical
phrase from paragraph (r) of this AD for
the reasons stated previously.

Request To Clarify Instructions for
Inspections Under the Edge of Hinges
on the Main Cargo Door

Boeing requests that we clarify the
instructions for inspections under the
edge of hinges on the main cargo door.
Boeing notes that Boeing Alert Service
Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, does not give
specific instructions for inspections of
scribe lines found under the edge of the
hinge on the main cargo door. Boeing
requests that we add a statement to
provide instructions for inspections in
this area. Boeing states that the lap joint
inspection method specified in Boeing
Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008,
applies to the hinge detail.

We agree that additional clarification
is necessary. We have added paragraph
(s)(4)(iv) to the AD to provide additional
instructions for inspections along the
lower edge of the main cargo door for
the reasons that the commenter
provided. We also determined that this
change does not increase the economic
burden on any operator or increase the
scope of the AD.

Request To Revise Paragraph (t) of the
NPRM

Lufthansa requests that we revise
paragraph (t) of the NPRM. Lufthansa
requests that we clarify whether Zones
4 and 5 are derived from the former
Zones 1, 2, and 3 as identified in the
initial release of Boeing Alert Service
Bulletin 737-53A1262, dated December
9, 2004. Lufthansa requests that we
accept inspections performed in Zones
1, 2, and 3 in accordance with Boeing
Alert Service Bulletin 737-53A1262,
dated December 9, 2004, as acceptable
for compliance with the requirements of
paragraphs (q) and (r) of the NPRM.

We agree. The new zones were
created by moving specific areas from

the existing Zones 1, 2, and 3, and have
been inspected as required by AD 2006—
07-12. We have revised paragraph (t) of
this AD to give credit for inspections
accomplished before the effective date
of this AD as acceptable for compliance
for the requirements of paragraphs (q)
and (r) of this AD.

Request To Provide an Additional
Grace Period

Lufthansa requests that we provide an
additional grace period. Lufthansa notes
that areas that were shifted to a more
critical zone must be inspected within
4,500 flight cycles after the effective
date of the AD or before reaching the
applicable zonal inspection threshold,
whichever occurs later. For any of the
new critical zones that are inspected in
accordance with the requirements of the
full Limited Return to Service (LRTS)
program because of previous scribe line
findings in the adjacent zone on the
same lap splice between two butt joints,
Lufthansa requests that we extend the
grace period to reach the next heavy
maintenance event to do the inspection.
Lufthansa states that this may be valid
only for airplanes and areas where the
requirements of the full LRTS are
applied.

We disagree with the request to
extend the grace period. The 4,500-
flight-cycle grace period applies only to
the initial scribe line inspections and
does not apply to airplanes with scribe
lines that are currently being monitored
in the LRTS program. Operators may
request an alternative method of
compliance (AMOQC) in accordance with
the requirements of paragraph (y) of this
AD. We have not changed the AD in
regard to this issue.

Request To Clarify Procedures for
Scribe Lines Outside Structural Repair
Manual (SRM) Limits

Lufthansa requests that we clarify
procedures for areas with scribe lines
that have become “no zone” (i.e., areas
on the fuselage where scribe line
inspections are not required) and are
inspected in accordance with the LRTS
program described in Boeing Alert
Service Bulletin 737-53A1262, Revision
3, dated October 16, 2008. Lufthansa
notes that the scribe damage in the “no
zone” may be out of the SRM limits and
may need to be repaired before further
flight because the LRTS is no longer
applicable.

We disagree that additional
procedures are necessary. Note 5 in
paragraph 3.A. in the Accomplishment
Instructions of Boeing Alert Service
Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, provides
instructions on how to proceed with
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scribe lines in any area that is not
shown in Zone 1, 2, 3, 4, or 5. We have
not changed the AD in regard to this
issue.

Request To Verify Inspection Threshold

ATA, on behalf of its member United,
requests that we verify the inspection
threshold. United notes that the
inspection threshold specified in FAA
Approval Letter 120S-06-141 is the
accumulation of 40,000 to 50,000 flight
cycles. United states that neither the
AMOC nor Boeing Alert Service
Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, requires this
terminating inspection to be
accomplished after the accumulation of
40,000 flight cycles. United requests
that we verify that this inspection
cannot be performed before the
accumulation of 40,000 flight cycles.

We agree that clarification may be
necessary, and we agree to verify the
threshold. This inspection cannot be
performed for credit before the
accumulation of 40,000 total flight
cycles. After reviewing the scribe line
damage adjacent to the lap joints, we
determined that the terminating
inspection performed in accordance
with Boeing Service Bulletin 737-53—
1179, Revision 2, dated October 25,
2006, mandated by AD 2003-14-06,
Amendment 39-13225 (68 FR 42956,
July 21, 2003), should be accomplished
again in accordance with AD 2003—-14—
06 in the areas of known scribe lines
after the accumulation of 40,000 total
flight cycles. This inspection is
designed to ensure that the underlying
substructure is intact and would have
no effect on the LRTS program. We have
not changed the AD regarding this issue.

Request To Clarify Whether Inspection
is Required

ATA, on behalf of its member United,
asks that we clarify whether the
inspection required by paragraph (g) of
the NPRM is required if operators have
accomplished the terminating action in
accordance with AMOC 120S-06-209
for AD 2003-14—06.

We agree that clarification is
necessary. We have approved the
inspection methods specified in FAA
Approval Letter 120S-06-209, dated
April 13, 2006, as an AMOC to the

terminating action requirements of
paragraph (b) of AD 2003—-14—06.
Paragraph 12.a.(2), of Part 12 of the
Accomplishment Instructions of Boeing
Service Bulletin 737-53A1262, Revision
1, dated March 1, 2007; Revision 2,
dated September 20, 2007; and Revision
3, dated October 16, 2008; specify
internal inspections in accordance with
Boeing Service Bulletin 737-53-1179,
Revision 2, dated October 25, 2001,
except for airplanes inspected internally
in accordance with paragraph (b) of AD
2003-14-06. Inspections accomplished
in accordance with FAA Approval
Letter 120S—-06—209, dated April 13,
2006, are approved as an acceptable
alternative method of compliance to the
internal inspections specified in
Paragraph 12.a.(2) of Part 12 of the
Accomplishment Instructions of Boeing
Service Bulletin 737-53A1262, Revision
1, dated March 1, 2007; Revision 2,
dated September 20, 2007; and Revision
3, dated October 16, 2008; and required
by paragraph (b) of AD 2003-14—06. We
have added a reference to previously
approved AMOCs in paragraph (x) of
this AD.

Request To Clarify Butt-to-Butt
Inspection Requirements

ATA, on behalf of its member United,
requests that we clarify that the butt-to-
butt inspection is only for areas where
a scribe line is found within 0.063
inches of the upper skin areas in a zone.

We agree that clarification may be
necessary. Figure 128 of Boeing Alert
Service Bulletin 737-53A1262, Revision
3, dated October 16, 2008, indicates that
butt-to-butt inspections are required for
all scribe lines within 0.10 inch of the
lap joint upper skin. We have not
changed the AD regarding this issue.

Request To Issue Similar Rulemaking

The National Transportation Safety
Board (NTSB) notes that while the
NPRM addresses scribe-type damage on
Model 737 airplanes, it is concerned
that this type of damage is not limited
to Model 737 airplanes. The NTSB urges
that we conduct similar analyses and
issue similar rulemaking for other
makes and models of airplanes.

We acknowledge the NTSB’s
concerns. This issue is a long-term
durability issue that is not limited to

any particular airplane model. We are
currently working to address scribe line
issues on other airplanes. The effect on
each airplane model varies with each
model’s design characteristics and the
conditions under which they have been
operated. We have been in contact with
other governing regulatory agencies and
manufacturers, and we may consider
further rulemaking as a result of these
efforts. We have not changed the AD in
regard to this issue.

Explanation of Change Made to This
AD

Boeing Commercial Airplanes has
received an Organization Designation
Authorization (ODA), which replaces
their previous designation as a
Delegation Option Authorization (DOA)
holder. We have revised paragraph
(y)(3) of this AD to delegate the
authority to approve an alternative
method of compliance for any repair
required by this AD to the Boeing
Commercial Airplanes ODA.

Conclusion

We have carefully reviewed the
available data, including the comments
that have been received, and determined
that air safety and the public interest
require adopting the AD with the
changes described previously. We have
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of
Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

There are about 2,685 airplanes of the
affected design in the worldwide fleet.
The following table provides the
estimated costs, including the costs for
the new inspection areas in Zones 4 and
5, for U.S. operators to comply with this
AD.

ESTIMATED COSTS REQUIRED BY AD 2006-07-12

Number of
) Average labor Cost per :
Zone Action Work hours h U.S.-registered Fleet cost

rate per hour airplane airplanes
| Sealant removal .........ccccceeeviiiieeiiieeenn, 66 $85 $5,610 787 $4,415,070
INSPECHION ...oeeiiie s 4 85 340 87 267,580
2 Sealant removal ........cccooeveeiinienenee, 38 85 3,230 787 2,542,010
INSPECHION .ooeeeieee e 29 85 2,465 787 1,939,955
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ESTIMATED COSTS REQUIRED BY AD 2006—-07—12—Continued
Number of
: Average labor Cost per :
Zone Action Work hours ; U.S.-registered Fleet cost
rate per hour airplane airplanes
< T Sealant removal .........cccccceeeviiiieeiieneen, 88 85 7,480 787 5,886,760
INSPECHION ... 38 85 3,230 787 2,542,010
ESTIMATED COSTS REQUIRED BY NEW ACTIONS OF THIS AD
Number of
) Average labor Cost per :
Zone Action Work hours h U.S.-registered Fleet cost
rate per hour airplane airplanes
4o Sealant removal 15 $85 $1,275 787 $ 1,003,425
Inspection ......... 1 85 85 787 66,895
5 e Sealant removal 31 85 2,635 787 2,073,745
INSPECLION ...ooiiiiiiiee s 2 85 170 787 133,790
Authority for This Rulemaking We prepared a regulatory evaluation ~ Subject

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

of the estimated costs to comply with
this AD and placed it in the AD docket.
See the ADDRESSES section for a location
to examine the regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14539 (71
FR 16211, March 31, 2006) and by
adding the following new airworthiness
directive (AD):

2010-05-13 The Boeing Company:
Amendment 39-16223. Docket No.
FAA-2009-0452; Directorate Identifier
2007-NM-326—-AD.

Effective Date

(a) This AD becomes effective April 13,
2010.
Affected ADs

(b) This AD supersedes AD 2006—07-12,
Amendment 39-14539.
Applicability

(c) This AD applies to all The Boeing
Company Model 737-100, —200, —200C,

—300, —400, and —500 series airplanes,
certificated in any category.

(d) Air Transport Association (ATA) of
America Code 53: Fuselage.

Unsafe Condition

(e) This AD results from reports of fuselage
skin cracks adjacent to the skin lap joints on
airplanes that had scribe lines. Scribe line
damage can also occur at many other
locations, including butt joints, external
doublers, door scuff plates, the wing-to-body
fairing, and areas of the fuselage where
decals have been applied or removed. We are
issuing this AD to prevent rapid
decompression of the airplane due to fatigue
cracks resulting from scribe lines on
pressurized fuselage structure.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Requirements of AD 2006-
07-12

Inspection

(g) Do a detailed inspection for scribe lines
and cracks in the fuselage skin at certain lap
joints, butt joints, external repair doublers,
and other areas, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1262, dated
December 9, 2004, except as provided by
paragraphs (h), (k), (1), (m), (n), and (o) of this
AD. Except as required by paragraph (q) of
this AD, do the actions at the time specified
in paragraph 1.E., “Compliance,” of Boeing
Alert Service Bulletin 737-53A1262, dated
December 9, 2004, except as required by
paragraph (j) of this AD. Acceptable
inspection exemptions are described in
paragraph 1.E.1. of Boeing Alert Service
Bulletin 737-53A1262, dated December 9,
2004.

(1) If no scribe line is found, no further
work is required by this paragraph.

(2) If any scribe line is found: Do all
applicable investigative and corrective
actions at the time specified in paragraph 1.E.
of Boeing Alert Service Bulletin 737—
53A1262, dated December 9, 2004, by doing
all applicable actions specified in Boeing
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Alert Service Bulletin 737-53A1262, dated
December 9, 2004, except as required by
paragraph (i) of this AD.

Note 1: A detailed inspection is defined in
Note 10 of Boeing Alert Service Bulletin 737
53A1262, dated December 9, 2004, under
paragraph 3.A., “General Information.”
Specific magnification requirements may be
specified in the steps of the Work
Instructions.

Exceptions to and Clarification of Service
Bulletin 737-53A1262 Procedures

(h) Paragraph (g) of this AD requires
accomplishment of Parts 1 through 11 of
Boeing Alert Service Bulletin 737-53A1262,
dated December 9, 2004. Parts 12 and 13 of
Boeing Alert Service Bulletin 737-53A1262,
dated December 9, 2004, may be
accomplished, if applicable, to allow
temporary return to service. This AD does
not require accomplishment of Part 14 of
Boeing Alert Service Bulletin 737-53A1262,
dated December 9, 2004, although the FAA-
approved procedures described in Part 14 are
acceptable for continued operation with
scribe lines found before the applicable
compliance time.

(i) If any scribe line or crack is found
during any inspection required by paragraph
(g) of this AD, and Boeing Alert Service
Bulletin 737-53A1262, dated December 9,
2004, specifies to contact Boeing for
appropriate action: Before further flight,
inspect or repair scribe lines and repair
cracks using a method approved in
accordance with the procedures specified in
paragraph (y) of this AD.

(j) Where Boeing Alert Service Bulletin
737-53A1262, dated December 9, 2004,
specifies a compliance time after the issuance
of that service bulletin, this AD requires
compliance within the specified compliance
time after May 5, 2006 (the effective date of
AD 2006-07-12).

(k) Certain figures are incorrectly identified
in Boeing Alert Service Bulletin 737—
53A1262, dated December 9, 2004. The figure
cited in Part 8, step 3, should be Figure 39,
not Figure 38. The figure cited in Part 9, step
4, should be Figure 38, not Figure 39.

(1) If the operator’s records show that the
airplane has never been stripped and
repainted under the dorsal fin fairing since
delivery from The Boeing Company, then this
AD does not require inspections of the butt
joint, lap joint, and repair, as specified in
paragraph (g) of this AD, in the areas under
the dorsal fin fairing.

(m) Figure 37 of Boeing Alert Service
Bulletin 737-53A1262, dated December 9,
2004, defines “Restricted Zones” at door
cutouts as the only affected structure.
Paragraph (g) of this AD considers this area
to also include Zone 1B.

(n) In Figure 1, sheets 2 and 3, of Boeing
Alert Service Bulletin 737-53A1262, dated
December 9, 2004, the first condition for the
initial compliance threshold for Areas B, C,
and E is for areas where the cutout
modification shown in Boeing Service
Bulletin 737-53A1177 was accomplished.
Paragraph (g) of this AD considers this
condition to also include Zone 1B.

(o) In Figure 1, sheets 2 and 3, of Boeing
Alert Service Bulletin 737-53A1262, dated

December 9, 2004, the second condition for
the initial compliance threshold for Areas B,
C, and E is for areas where the cutout
modification shown in Boeing Service
Bulletin 737-53A1177 was not
accomplished. Paragraph (g) of this AD
considers this condition to apply only to
Zone 1A.

Reporting Requirement

(p) For airplanes on which inspections
have been done in accordance with Boeing
Alert Service Bulletin 737-53A1262, dated
December 9, 2004: At the applicable time
specified in paragraph (p)(1) or (p)(2) of this
AD, submit a report of positive findings of
cracks found during the inspection required
by paragraph (g) of this AD to the Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207.
Alternatively, operators may submit reports
to their Boeing Company field service
representatives. The report shall contain, as
a minimum, the following information:
Airplane serial number, flight cycles at time
of discovery, location(s) and extent of
positive crack findings. Under the provisions
of the Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements contained in this AD and has
assigned OMB Control Number 2120-0056.

(1) If the inspection was done before May
5, 2006: Send the report within 30 days after
May 5, 2006.

(2) If the inspection was done after May 5,
2006: Send the report within 30 days after
the inspection is done.

New Requirements of This AD

Inspection

(q) As of the effective date of this AD, the
actions for Zones 1, 2, and 3, as specified in
paragraph (g) of this AD, must be done in
accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1262, Revision 3, dated October 16,
2008, and at the applicable times specified in
paragraph 1.E., “Compliance,” of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, except as specified
in paragraph (s) of this AD.

Note 2: Paragraph 1.E.5. of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, provides a grace
period for airplanes that have exceeded the
revised thresholds.

Inspection of Zones 4 and 5

(r) Do a detailed inspection for scribe lines
and cracks in Zones 4 and 5, as specified in
Boeing Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008. Except as
provided by paragraph (s) of this AD, do the
actions in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, and at the applicable
time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 737-53A1262, Revision 3, dated
October 16, 2008, or within 4,500 flight
cycles after the effective date of this AD,
whichever occurs later.

(1) If no scribe line or crack is found: No
further work is required by this paragraph.

(2) If any scribe line or crack is found: Do
all applicable investigative and corrective
actions at the time specified in paragraph 1.E.
of Boeing Alert Service Bulletin 737—
53A1262, Revision 3, dated October 16, 2008,
by doing all applicable actions specified in
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008, except as
required by paragraph (s)(1) of this AD.

Exceptions to Specifications of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008

(s) The following exceptions to Boeing
Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008, apply to
this AD:

(1) If any scribe line or crack is found
during any inspection required by this AD,
and Boeing Alert Service Bulletin 737—
53A1262, Revision 3, dated October 16, 2008,
specifies to contact The Boeing Company for
appropriate action: Before further flight,
inspect or repair scribe lines and repair
cracks using a method approved in
accordance with the procedures specified in
paragraph (y) of this AD.

(2) Where Boeing Alert Service Bulletin
737-53A1262, Revision 3, dated October 16,
2008, specifies a compliance time after the
issuance of that service bulletin, this AD
requires compliance within the specified
compliance time after the effective date of
this AD.

(3) If the operator’s records show that the
airplane has never been stripped and
repainted under the dorsal fin fairing since
delivery from The Boeing Company, then this
AD does not require inspections of the butt
joint, lap joint, and repair, as specified in
paragraphs (g), (q), and (r) of this AD, in the
areas under the dorsal fin fairing.

(4) For airplanes in Groups 3 and 29, as
identified in Boeing Alert Service Bulletin
737-53A1262, Revision 3, dated October 16,
2008: At the applicable times specified in
paragraphs (s)(4)(i), (s)(4)(ii), and (s)(4)(iii) of
this AD, perform a detailed inspection for
scribe lines and cracks on the main cargo
door along the lower edge of the upper hinge,
around external repairs, and around decals,
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
737-53A1262, Revision 3, dated October 16,
2008, except as provided by paragraph
(s)(4)(iv) of this AD, or using a method
approved in accordance with the procedures
specified in paragraph (y) of this AD. If no
scribe line or crack is found, no further work
is required by this paragraph. If any scribe
line or crack is found, do all applicable
related investigative and corrective actions at
the time specified in paragraph 1.E. of Boeing
Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008, by doing
all applicable actions specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, except as required by
paragraphs (s)(1), (s)(2), and (s)(3) of this AD.

(i) For areas along the lower edge of the
door hinge from body station (BS) 360 to BS
500, the initial compliance threshold is to be
determined using Zone 1B.
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(ii) For external repairs, the initial
compliance threshold is to be determined
using Zone 1B.

(iii) For decals, the initial compliance
threshold is to be determined using Zone 2.

(iv) When accomplishing scribe line
inspections along the lower edge of the main
cargo door hinge, consider the hinge-to-skin
detail inspection to be equivalent to a lap
joint detail inspection and use the lap joint
inspection methods in accordance with
Boeing Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008.

(5) For Group 11 airplanes, as specified in
Boeing Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008: Stringer
20R between BS 727C and BS 727D+10 is in
Zone 1B.

Actions Accomplished in Accordance With
Previous Service Information

(t)(1) Actions accomplished before the
effective date of this AD in accordance with
Boeing Alert Service Bulletin 737-53A1262,
dated December 9, 2004, are acceptable for
compliance with the corresponding
requirements of paragraphs (q) and (r) of this
AD.

(2) Actions accomplished before the
effective date of this AD in accordance with
Boeing Service Bulletin 737-53A1262,

Revision 1, dated March 1, 2007; or Revision
2, dated September 20, 2007; are acceptable
for compliance with the corresponding
requirements of paragraphs (g), (q), and (r) of
this AD.

Clarification of Procedures in the Service
Bulletin

(u) For airplanes on which inspections are
done as of the effective date of this AD: This
AD requires accomplishment of Parts 1
through 11, 15, and 16 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008. Parts 12 and 13 of
the Accomplishment Instructions of Boeing
Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008, may be
accomplished, if applicable, to allow
temporary return to service. This AD does
not require accomplishment of Part 14 of the
Accomplishment Instructions of Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008, although the FAA-
approved procedures described in Part 14 are
acceptable for continued operation with
scribe lines found before the applicable
compliance time.

Report

(v) For airplanes on which inspections are
done in accordance with the service

TABLE 1—SERVICE INFORMATION

information identified in Table 1 of this AD:
At the applicable time specified in paragraph
(v)(1) or (v)(2) of this AD, submit a report of
positive findings of cracks found during the
inspections required by paragraphs (q), (r),
and (s)(4) of this AD to the Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207.
Alternatively, operators may submit reports
to their Boeing Company field service
representatives. The report must contain, as
a minimum, the following information:
airplane serial number, flight cycles at time
of discovery, location(s) and extent of
positive crack findings. Under the provisions
of the Paperwork Reduction Act (44 U.S.C.
3501 et seq.), the Office of Management and
Budget (OMB) has approved the information
collection requirements contained in this AD
and has assigned OMB Control Number
2120-0056.

(1) For an inspection done before the
effective date of this AD: Send the report
within 30 days after the effective date of this
AD.

(2) For an inspection done after the
effective date of this AD: Send the report
within 30 days after the inspection is done.

Boeing Service Information

Revision Date

Boeing Alert Service Bulletin 737-53A1262
Boeing Service Bulletin 737-53A1262
Boeing Service Bulletin 737-53A1262

3 | October 16, 2008.
March 1, 2007.
2 | September 20, 2007.

—_

Repair Plan in Lieu of Required Inspections

(w) A repair plan approved by a Boeing
Company Authorized Representative or
Designated Engineering Representative before
the effective date of this AD is acceptable for
compliance with the requirements of
paragraphs (g)(2), (i), (q), (r), (s)(1), and (s)(4)
of this AD, provided the approval was
documented via FAA Form 8110-3 or 8100—
9, and scribe line damage identified in the
title of the form.

Exceptions and Clarification

(x) Paragraph 12.a.(2) of Part 12 of the
Accomplishment Instructions of Boeing
Service Bulletin 737-53A1262, Revision 1,
dated March 1, 2007; Revision 2, dated
September 20, 2007; and Boeing Alert
Service Bulletin 737-53A1262, Revision 3,
dated October 16, 2008; specifies internal
inspections in accordance with Boeing
Service Bulletin 737-53-1179, Revision 2,
dated October 25, 2001, except for airplanes
inspected internally in accordance with
paragraph (b) of AD 2003—-14-06,
Amendment 39-13225. Inspections
accomplished in accordance with AMOCs
previously approved to paragraph (b) of AD
2003-14-06, are approved as an acceptable
alternative method of compliance to the
internal inspections specified in Part 12 of
Boeing Alert Service Bulletin 737-53A1262,
Revision 1, dated March 1, 2007; Revision 2,

dated September 20, 2007; and Revision 3,
dated October 16, 2008.

Alternative Methods of Compliance (AMOCs)

(y)(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOGs for this AD, if
requested in accordance with the procedures
found in 14 CFR 39.19. Send information to
ATTN: Wayne Lockett, Aerospace Engineer,
Airframe Branch, ANM-1208S, FAA, Seattle
ACO, 1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone (425)
917-6447; fax (425) 917-6590. Or, e-mail
information to 9-ANM-Seattle-ACO-AMOC-
Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD, if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair

method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.

Material Incorporated by Reference

(z) You must use Boeing Alert Service
Bulletin 737-53A1262, Revision 3, dated
October 16, 2008; to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
Boeing Alert Service Bulletin 737-53A1262,
Revision 3, dated October 16, 2008, under 5
U.S.C. 552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
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material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code of federal regulations/ibr
locations.html.

Issued in Renton, Washington, on February
24, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 20104511 Filed 3—8-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2009-0609; Directorate
Identifier 2009-NM—-037-AD; Amendment
39-16222; AD 2010-05-12]

RIN 2120-AA64

Airworthiness Directives; Bombardier
Model DHC-8-102, DHC—-8-103, DHC-
8-106, DHC-8-201, and DHC-8-202
Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

During a puncture voltage test of the
aluminum-loaded paint on an in-service
DHC-8 aircraft, conducted to validate an
SFAR 88 [Special Federal Aviation
Regulation No. 88] related task, Bombardier
Aerospace (BA) discovered that the top wing
fuel tank skin between Yw171.20 and
Yw261.00 was painted with a non-
aluminized enamel coating * * *.

With this type of paint application, it is
possible that, in the worst case scenario, a
lightning strike could puncture the wing skin
and create an ignition source in the fuel tank.

Ignition sources inside fuel tanks, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. We are issuing this AD to
require actions to correct the unsafe
condition on these products.

DATES: This AD becomes effective April
13, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of April 13, 2010.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at the
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Kyle
Williams, Aerospace Engineer, Avionics
and Flight Test Branch, ANE-172, FAA,
New York Aircraft Certification Office,
1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone
(516) 228-7347; fax (516) 794-5531.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on July 6, 2009 (74 FR 31891).
That NPRM proposed to correct an
unsafe condition for the specified
products. The MCALI states:

During a puncture voltage test of the
aluminum-loaded paint on an in-service
DHC-8 aircraft, conducted to validate an
SFAR 88 [Special Federal Aviation
Regulation No. 88] related task, Bombardier
Aerospace (BA) discovered that the top wing
fuel tank skin between Yw171.20 and
Yw261.00 was painted with a non-
aluminized enamel coating due to a
misinterpretation of the painting instructions
in the Structural Repair Manual (SRM).

With this type of paint application, it is
possible that, in the worst case scenario, a
lightning strike could puncture the wing skin
and create an ignition source in the fuel tank.

Ignition sources inside fuel tanks, in
combination with flammable fuel
vapors, could result in fuel tank
explosions and consequent loss of the
airplane. Required actions include
performing a functional check of the
dielectric properties of the fuel tank
skin for aluminum-loaded primer and
aluminum-loaded enamel coating. For
airplanes on which the aluminum-
loaded primer and aluminum-loaded
enamel coating have been properly
applied, the required actions include
restoring the protective finish on the
areas where the surface finish was
removed. For airplanes on which the
aluminum-loaded primer and
aluminum-loaded enamel coating have
not been applied or have not been
properly applied, the required actions
include stripping the affected wing skin
surfaces to bare metal and applying
alodine coating to those areas,
performing a detailed visual inspection
of the stripped areas for any sign of
corrosion or deterioration of the
protective alodine coating and re-

applying the protective alodine coating,
and painting the affected wing skin
surfaces with aluminum-loaded primer
and aluminum-loaded enamel coating.
You may obtain further information by
examining the MCAI in the AD docket.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received.

Request To Extend Compliance Time

Mesa Airlines asks that the
compliance time in the NPRM be
extended to correspond with certain
compliance times specified in related
AD 2008-13-09, Amendment 39-15572
(73 FR 47029, August 13, 2008), which
requires revising the Airworthiness
Limitations Section (ALS) of the
Instructions for Continued
Airworthiness to incorporate certain
fuel system limitations.

Mesa Airlines states that the
compliance time for fuel systems
limitations (FSL) Task FSL-07 (a
functional check of the aluminum
loaded primer and enamel on the wing
skin) is 18,000 flight hours or 108
months, with a repetitive interval not to
exceed 18,000 flight hours. Mesa
Airlines notes that AD 2008-13-09 set
the initial inspections for that task at
6,000 flight hours or 36 months, with a
repetitive interval not to exceed 18,000
flight hours, which corresponds with its
heavy maintenance checks. Mesa
Airlines adds that the NPRM makes no
mention of the related AD or
compliance times in that AD, and the
compliance time specified in the NPRM
is within 18 months after the effective
date of the AD.

Mesa Airlines states that the proposed
compliance time constraint will require
it to do massive rescheduling to move
its current inspections forward
approximately 254 days, and adds that
this will cause an undue burden. Mesa
Airlines adds that the NPRM is to be
accomplished in accordance with
Bombardier Service Bulletin 8-57—46,
Revision A, dated February 6, 2009,
which states that it contains a procedure
that is a fuel tank safety-critical item
and is classified as a Critical Design
Configuration Control Limitations
(CDCCL); that CDCCL is FSL—-07, which
was added by AD 2008-13-009.

We do not agree that the compliance
time should be extended. AD 2008-13—
09 was issued to mandate the FSL tasks
identified as part of the fuel system
safety assessment. Task FSL—-07 was
identified as necessary to ensure that
the aluminum-loaded primer and
enamel is protecting the fuel tank skin
from burn-through during lightning
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strikes. Since no in-service deterioration
or non-compliance of the coating was
identified at that time, an appropriate
compliance time and phase-in schedule
was mandated to align the FSL task with
major maintenance checks. Further
investigation revealed that unclear
instructions and misinterpretation of the
structural repair manual led to a newly
painted airplane having coating that was
lacking in aluminum powder and thus
failed to meet the requirement of Task
FSL—07. In light of this, Transport
Canada Civil Aviation (TCCA)
determined that the compliance time for
correcting this unsafe condition should
be reduced and issued Canadian AD
CF-2009-05 (referred to in the ‘Related
Information’ section of the NPRM) as a
result. In addition, comparison of the
calendar-based compliance time in AD
2008-13-09 and the NPRM show that
higher-time airplanes will need to
perform the functional test of the
dielectric properties five-and-a-half
months earlier versus the 254 days
asserted by Mesa Airlines. Therefore,
this AD requires accomplishing Task
FSL-07 at an earlier compliance time
than the compliance time required by
AD 2008-13-09. We have made no
change to the AD in this regard.

We have added a new paragraph (f)(6)
to this AD to give credit for
accomplishing the corresponding
actions in AD 2008-13-09, which meets
the compliance requirements specified
in this AD.

Explanation of Change Made to This
AD

We have revised the “Alternative
Methods of Compliance (AMOCs)”
paragraph in this AD to clarify the point
of contact as the Program Manager,
Continuing Operational Safety, New
York Aircraft Certification Office.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
with the change described previously.
We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ

substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow our FAA
policies. Any such differences are
highlighted in a NOTE within the AD.

Costs of Compliance

We estimate that this AD will affect
22 products of U.S. registry. We also
estimate that it will take about 24 work-
hours per product to comply with the
basic requirements of this AD. The
average labor rate is $80 per work-hour.
Based on these figures, we estimate the
cost of this AD to the U.S. operators to
be $42,240, or $1,920 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains the NPRM, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647-5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-12 Bombardier, Inc. (Formerly de
Havilland, Inc.): Amendment 39-16222.
Docket No. FAA-2009-0609; Directorate
Identifier 2009-NM-037—-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective April 13, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier Model
DHC-8-102, DHC-8-103, DHC-8-106, DHC-
8-201, and DHC—-8-202 series airplanes;

certificated in any category; serial numbers
003 through 663 inclusive.

Subject

(d) Air Transport Association (ATA) of
America Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

During a puncture voltage test of the
aluminum-loaded paint on an in-service
DHC-8 aircraft, conducted to validate an
SFAR 88 [Special Federal Aviation
Regulation No. 88] related task, Bombardier
Aerospace (BA) discovered that the top wing
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fuel tank skin between Yw171.20 and
Yw261.00 was painted with a non-
aluminized enamel coating due to a
misinterpretation of the painting instructions
in the Structural Repair Manual (SRM).

With this type of paint application, it is
possible that, in the worst case scenario, a
lightning strike could puncture the wing skin
and create an ignition source in the fuel tank.

Ignition sources inside fuel tanks, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane. Required
actions include performing a functional
check of the dielectric properties of the fuel
tank skin for aluminum-loaded primer and
aluminum-loaded enamel coating. For
airplanes on which the aluminum-loaded
primer and aluminum-loaded enamel coating
have been properly applied, the required
actions include restoring the protective finish
on the areas where the surface finish was
removed. For airplanes on which the
aluminum-loaded primer and aluminum-
loaded enamel coating have not been applied
or have not been properly applied, the
required actions include stripping the
affected wing skin surfaces to bare metal and
applying alodine coating to those areas,
performing a detailed visual inspection of the
stripped areas for any sign of corrosion or
deterioration of the protective alodine
coating and re-applying the protective
alodine coating, and painting the affected
wing skin surfaces with aluminum-loaded
primer and aluminum-loaded enamel
coating.

Actions and Compliance

(f) Unless already done, do the following
actions.

(1) For airplanes on which Bombardier
Modification 8/0024 has not been done:
Within 18 months after the effective date of
this AD, perform a functional check of the
dielectric properties of the fuel tank skin
between Yw171.20 and Yw261.00 of the
upper and lower wing for aluminum-loaded
primer and aluminum-loaded enamel
coating, in accordance with the
Accomplishment Instructions of Bombardier
Service Bulletin 8-57—46, Revision A, dated
February 6, 2009.

(2) For airplanes on which Bombardier
Modification 8/0024 has been done: Within
18 months after the effective date of this AD,
perform a functional check of the dielectric
properties of the fuel tank skin between
Yw171.20 and Yw261.00 of the upper wing
for aluminum-loaded primer and aluminum-
loaded enamel coating, in accordance with
the Accomplishment Instructions of
Bombardier Service Bulletin 8-57—-46,
Revision A, dated February 6, 2009.

(3) If the functional check required by
paragraph (£)(1) or (f)(2) of this AD indicates
that the aluminum-loaded primer and
aluminum-loaded enamel coating have been
properly applied, as defined in the
Accomplishment Instructions of Bombardier
Service Bulletin 8-57—-46, Revision A, dated
February 6, 2009: Before further flight,
restore the protective finish on the areas
where the surface finish was removed for the
functional check, in accordance with the
Accomplishment Instructions of Bombardier

Service Bulletin 8-57—46, Revision A, dated
February 6, 2009.

(4) If the functional check required by
paragraph (f)(1) or (f)(2) of this AD indicates
that the aluminum-loaded primer and
aluminum-loaded enamel coating have not
been applied or have not been properly
applied, as defined in the Accomplishment
Instructions of Bombardier Service Bulletin
8-57—-46, Revision A, dated February 6, 2009:
Perform the actions required by paragraphs
(H(4)1), (H(4)({i), and (£)(4)(iii) of this AD, in
accordance with the Accomplishment
Instructions of Bombardier Service Bulletin
8-57—46, Revision A, dated February 6, 2009.

(i) Before further flight, strip the affected
wing skin surfaces to bare metal and apply
alodine coating to those areas, in accordance
with Bombardier Service Bulletin 8-57-46,
Revision A, dated February 6, 2009.

(ii) Within 90 flight hours after performing
the actions required by paragraph (f)(4)(i) of
this AD, and thereafter at intervals not to
exceed 90 flight hours: Perform a detailed
visual inspection of the stripped areas for any
sign of corrosion or deterioration of the
protective alodine coating, and re-apply the
protective alodine coating, in accordance
with Bombardier Service Bulletin 8-57—46,
Revision A, dated February 6, 2009.

(iii) Within 3 months after performing the
actions required by paragraph (f)(1) or ()(2)
of this AD, as applicable: Paint the affected
wing skin surfaces with aluminum-loaded
primer and aluminum-loaded enamel
coating, in accordance with Bombardier
Service Bulletin 8-57—46, Revision A, dated
February 6, 2009.

(5) Accomplishment of the actions required
by paragraph (f)(1) or (f)(2) of this AD, as
applicable, before the effective date of this
AD, in accordance with Bombardier Service
Bulletin 8-57-46, dated September 29, 2008,
is acceptable for compliance with the
corresponding requirements of this AD.

(6) Accomplishment of the actions required
by paragraph (f)(1) or (f)(2) of this AD, as
applicable, in accordance with AD 2008-13—
09, Amendment 39-15572, is acceptable for
compliance with the corresponding
requirements of this AD, provided the actions
are done within the applicable compliance
times specified in this AD.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office, ANE-170, FAA, has the
authority to approve AMOCs for this AD, if
requested using the procedures found in 14
CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516-228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI]) or principal avionics inspector (PAI),

as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to Canadian Airworthiness
Directive CF—2009-05, dated January 29,
2009; and Bombardier Service Bulletin 8-57—
46, Revision A, dated February 6, 2009; for
related information.

Material Incorporated by Reference

(i) You must use Bombardier Service
Bulletin 8-57-46, Revision A, dated February
6, 2009, to do the actions required by this
AD, unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.qseries@aero.bombardier.com; Internet
http://www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal_register/
code_of federal regulations/ibr_
locations.html.

Issued in Renton, Washington, on February
24, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010—4652 Filed 3—-8—10; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0178; Directorate
Identifier 2010-NM-039—-AD; Amendment
39-16224; AD 2010-05-14]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc. Model CL-600-2B19 (Regional Jet
Series 100 & 440) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule; request for
comments.

SUMMARY: We are adopting a new
airworthiness directive (AD) for the
products listed above. This AD results
from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as:

The manufacturer has informed Transport
Canada that a certain number of the resolver
stators, which were installed in the AOA
[angle of attack] transducers, were not
cleaned correctly. This condition can degrade
the AOA transducer performance at low
temperatures resulting in freezing of the AOA
transducer resolver, which may provide
inaccurate AOA data to the Stall Protection
System (SPS). If not corrected, this condition
can result in early or late activation of the
stick shaker and/or stick pusher.

The unsafe condition is early or late
activation of the stick shaker or stick
pusher, which can lead to loss of control
of the airplane. This AD requires actions
that are intended to address the unsafe
condition described in the MCAL
DATES: This AD becomes effective
March 24, 2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of March 24, 2010.

We must receive comments on this
AD by April 23, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Operations office (telephone
(800) 647—5527) is in the ADDRESSES
section. Comments will be available in
the AD docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Wing Chan, Aerospace Engineer,
Avionics and Flight Test Branch, ANE-
172, FAA, New York Aircraft
Certification Office (ACO), 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone (516) 228-7311; fax
(516) 794-5531.

SUPPLEMENTARY INFORMATION:
Discussion

Transport Canada Civil Aviation,
which is the aviation authority for
Canada, has issued Canadian
Airworthiness Directive CF—2010-04,
dated January 27, 2010 (referred to after
this as “the MCAI”), to correct an unsafe
condition for the specified products.
The MCAI states:

The manufacturer has informed Transport
Canada that a certain number of the resolver
stators, which were installed in the AOA
[angle of attack] transducers, were not
cleaned correctly. This condition can degrade
the AOA transducer performance at low
temperatures resulting in freezing of the AOA
transducer resolver, which may provide
inaccurate AOA data to the Stall Protection
System (SPS). If not corrected, this condition
can result in early or late activation of the
stick shaker and/or stick pusher.

The unsafe condition is early or late
activation of the stick shaker or stick
pusher, which can lead to loss of control
of the airplane. The required actions
include inspecting to determine if
certain AOA transducers are installed,
and replacement if necessary. You may
obtain further information by examining
the MCAI in the AD docket.

Relevant Service Information

Bombardier has issued Alert Service
Bulletin A601R-27-157, Revision A,
dated January 18, 2010. The actions
described in this service information are
intended to correct the unsafe condition
identified in the MCAI.

FAA’s Determination and Requirements
of This AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are issuing this
AD because we evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between the AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have required different
actions in this AD from those in the
MCALI in order to follow FAA policies.
Any such differences are highlighted in
a NOTE within the AD.

FAA’s Determination of the Effective
Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because a certain number of the
resolver stators, which were installed in
the AOA transducers, were not cleaned
correctly. This condition can degrade
the AOA transducer performance at low
temperatures, resulting in freezing of the
AOA transducer resolver, which may
provide inaccurate AOA data to the
SPS. If not corrected, this condition can
result in early or late activation of the
stick shaker and/or stick pusher.
Therefore, we determined that notice
and opportunity for public comment
before issuing this AD are impracticable
and that good cause exists for making
this amendment effective in fewer than
30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not precede it by notice and
opportunity for public comment. We
invite you to send any written relevant
data, views, or arguments about this AD.
Send your comments to an address
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listed under the ADDRESSES section.
Include “Docket No. FAA-2010-0178;
Directorate Identifier 2010-NM-039—
AD” at the beginning of your comments.
We specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this AD and placed it in the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-14 Bombardier, Inc.: Amendment
39-16224. Docket No. FAA-2010-0178;
Directorate Identifier 2010-NM—-039-AD.

Effective Date

(a) This airworthiness directive (AD)
becomes effective March 24, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Bombardier, Inc.
Model CL-600-2B19 (Regional Jet Series 100
& 440) airplanes, certificated in any category,
serial numbers (S/Ns) 7003 and subsequent
equipped with Thales angle of attack (AOA)
transducers having part number (P/N)
45150340 or P/N C16258AA.

Subject

(d) Air Transport Association (ATA) of
America Code 27: Flight Controls.

Reason

(e) The mandatory continued airworthiness
information (MCAI) states:

“The manufacturer has informed Transport
Canada that a certain number of the resolver
stators, which were installed in the AOA
transducers, were not cleaned correctly. This
condition can degrade the AOA transducer
performance at low temperatures resulting in
freezing of the AOA transducer resolver,
which may provide inaccurate AOA data to
the Stall Protection System (SPS). If not
corrected, this condition can result in early
or late activation of the stick shaker and/or
stick pusher.”

The unsafe condition is early or late
activation of the stick shaker or stick pusher,
which can lead to loss of control of the
airplane. The required actions include
inspecting to determine if certain AOA
transducers are installed, and replacement if
necessary.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Actions

(g) Do the following actions.

(1) Within 250 flight hours after the
effective date of this AD, inspect to
determine if the serial number of each AOA
transducer having P/N 45150340 or P/N
C16258AA is listed in paragraph 1.A. of
Bombardier Alert Service Bulletin A601R—
27-157, Revision A, dated January 18, 2010.
A review of airplane maintenance records is
acceptable in lieu of this inspection if the
serial number of the AOA transducer can be
conclusively determined from that review.

(i) If the serial number is not listed in
paragraph 1.A. of Bombardier Alert Service
Bulletin A601R—27-157, Revision A, dated
January 18, 2010, no further action is
required other than compliance with
paragraph (g)(2) of this AD.

(ii) If the serial number is listed in
paragraph 1.A. of Bombardier Alert Service
Bulletin A601R—27-157, Revision A, dated
January 18, 2010, and the serial number has
the letter “C”, no further action is required
other than compliance with paragraph (g)(2)
of this AD.

(iii) If the serial number is listed in
paragraph 1.A. of Bombardier Alert Service
Bulletin A601R—27-157, Revision A, dated
January 18, 2010, and the serial number does
not have the letter “C”: Before further flight,
replace the AOA transducer with an AOA
transducer that is either outside the affected
serial numbers identified in paragraph 1.A. of
Bombardier Alert Service Bulletin A601R—
27-157, Revision A, dated January 18, 2010,
or that has the letter “C” after the serial
number, in accordance with paragraph 2.,
Part C, of the Accomplishment Instructions
of Bombardier Alert Service Bulletin A601R—
27-157, Revision A, dated January 18, 2010.

(2) As of the effective date of this AD, do
not install any replacement AOA transducer
having P/N 45150340 or P/N C16258AA,
having a serial number listed in paragraph
1.A. of Bombardier Alert Service Bulletin
AB01R-27-157, Revision A, dated January
18, 2010, on any airplane, unless the
transducer has been inspected by the
manufacturer and has the letter “C” after the
serial number.

FAA AD Differences

Note 1: This AD differs from the MCAI
and/or service information as follows: No
differences.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York Aircraft
Certification Office (ACO), ANE-170, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Program Manager, Continuing Operational
Safety, FAA, New York ACO, 1600 Stewart
Avenue, Suite 410, Westbury, New York
11590; telephone 516—228-7300; fax 516—
794-5531. Before using any approved AMOC
on any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
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Office. The AMOC approval letter must
specifically reference this AD.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(i) Refer to MCAI Canadian Airworthiness
Directive CF—2010-04, dated January 27,
2010; and Bombardier Alert Service Bulletin
AB601R-27-157, Revision A, dated January
18, 2010; for related information.

Material Incorporated by Reference

(j) You must use Bombardier Alert Service
Bulletin A601R-27-157, Revision A, dated
January 18, 2010, to do the actions required
by this AD, unless the AD specifies
otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Bombardier, Inc., 400 Cote-
Vertu Road West, Dorval, Québec H4S 1Y9,
Canada; telephone 514-855-5000; fax 514—
855—7401; e-mail
thd.crj@aero.bombardier.com; Internet http://
www.bombardier.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://
www.archives.gov/federal_register/code_of
federal regulations/ibr locations.html.

Issued in Renton, Washington, on February
24, 2010.
Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010—4712 Filed 3-8—10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2008-0376; Directorate
Identifier 2007-NM-322-AD; Amendment
39-16221; AD 2010-05-11]

RIN 2120-AA64
Airworthiness Directives; The Boeing

Company Model 747-100, 747-200B,
747-300, and 747SR Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
Model 747-100, 747—-200B, 747-300,
and 747SR series airplanes. This AD
requires installation of a closeout panel
and moisture curtains for the main
equipment center. This AD results from
a report of water contamination in the
electrical and electronic units in the
main equipment center. We are issuing
this AD to prevent the malfunction of
one or more electrical and electronic
units in the main equipment center,
which could adversely affect the
airplane’s continued safe flight.

DATES: This AD is effective April 13,
2010.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of April 13, 2010.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; e-mail
me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (telephone 800-647-5527)
is the Document Management Facility,
U.S. Department of Transportation,
Docket Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue, SE.,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Marcia Smith, Aerospace Engineer,

Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6484; fax (425) 917-6590.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a supplemental notice of
proposed rulemaking (NPRM) to amend
14 CFR part 39 to include an
airworthiness directive (AD) that would
apply to certain Boeing Model 747-100,
747-200B, 747-300, and 747SR series
airplanes. That supplemental NPRM
was published in the Federal Register
on September 25, 2009 (74 FR 48882).
That supplemental NPRM proposed to
require installation of a closeout panel
and moisture curtains for the main
equipment center.

Comments

We gave the public the opportunity to
participate in developing this AD. We
considered the comment received from
the sole commenter.

Request to Reference Revised Service
Bulletin

Boeing requests that we revise the
supplemental NPRM to refer to Revision
1, dated June 25, 2007, of Boeing Alert
Service Bulletin 747—25A3346 for the
shroud installation (paragraph (g) in the
original NPRM). Boeing states that
Revision 1 reroutes the forward drain
tube installation, revises the pitot static
lines, revises the moisture shroud
inboard bracket installation, and revises
the wire routing.

We disagree with Boeing’s request. As
noted in the supplemental NPRM, we
have removed the requirement to
perform any actions in accordance with
Boeing Alert Service Bulletin 747—
25A3346. We have not changed the AD
in this regard.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Interim Action

We consider this AD interim action.
The manufacturer is currently
developing a modification that will
address the unsafe condition identified
in this AD. Once this modification is
developed, approved, and available, we
might consider additional rulemaking.
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Explanation of Change to Costs of
Compliance

Since issuance of the NPRM, we have
increased the labor rate used in the
Costs of Compliance from $80 per work-
hour to $85 per work-hour. The Costs of

Compliance information, below, reflects
this increase in the specified hourly
labor rate.

Costs of Compliance

We estimate that this AD affects 47
airplanes of U.S. registry. The following

ESTIMATED COSTS

table provides the estimated costs, at an
average labor rate of $85 per work hour,
for U.S. operators to comply with this
AD.

Number of

Action Work hours Parts Cost per product U.S.-registered Fleet cost
airplanes

Installation ..........cc.cc..... Upto 10 .o Up to $11,672 ............. Up to $12,522 ............. 47 | Up to $588,534.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979), and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

You can find our regulatory
evaluation and the estimated costs of
compliance in the AD Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

m Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2010-05-11 The Boeing Company:
Amendment 39-16221. Docket No.
FAA-2008-0376; Directorate Identifier
2007-NM-322—-AD.

Effective Date

(a) This airworthiness directive (AD) is
effective April 13, 2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to The Boeing
Company Model 747-100, 747—-200B, 747—
300, and 747SR series airplanes, certificated
in any category; as identified in Boeing
Service Bulletin 747-25A3368, Revision 2,
dated June 12, 2008.

Note 1: The affected airplanes are those
that have been converted by Boeing to the
Boeing Special Freighter configuration.

Subject

(d) Air Transport Association (ATA) of
America Code 25: Equipment/furnishings.

Unsafe Condition

(e) This AD results from a report of water
contamination in the electrical and electronic
units in the main equipment center. We are
issuing this AD to prevent the malfunction of
one or more electrical and electronic units in
the main equipment center, which could

adversely affect the airplane’s continued safe
flight.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Install the Closeout Panel and Moisture
Curtains

(g) Within 24 months after the effective
date of this AD, install the closeout panel and
moisture curtains for the main equipment
center, by accomplishing all of the applicable
actions specified in the Accomplishment
Instructions of Boeing Service Bulletin 747—
25A3368, Revision 2, dated June 12, 2008.

Credit for Actions Done According to
Previous Issue of the Service Bulletin

(h) Actions done before the effective date
of this AD in accordance with the
Accomplishment Instructions in Boeing Alert
Service Bulletin 747-25A3368, dated August
25, 2005, are acceptable for compliance with
the corresponding actions required by
paragraph (g) of this AD, provided that the
additional work specified in the
Accomplishment Instructions of Boeing Alert
Service Bulletin 747-25A3368, Revision 1,
dated June 25, 2007; or Revision 2, dated
June 12, 2008; is accomplished. The
additional work required is to cap seal all
rivets fastening the mounting base assembly
to the moisture shroud as given in Figure 10
in Boeing Alert Service Bulletin 747—
25A3368, Revision 2, dated June 12, 2008,
and to fill any unused pilot holes in the
mounting base assembly in accordance with
the Accomplishment Instructions of Boeing
Alert Service Bulletin 747-25A3368,
Revision 2, dated June 12, 2008; or cap seal
all rivets fastening the mounting base
assembly to the moisture shroud as given in
Figure 10 of Boeing Alert Service Bulletin
747-25A3368, Revision 1, dated June 25,
2007, and to fill any unused pilot holes in
the mounting base assembly in accordance
with the Accomplishment Instructions of
Boeing Alert Service Bulletin 747-25A3368,
Revision 1, dated June 25, 2007.

(i) Actions done before the effective date of
this AD in accordance with Boeing Alert
Service Bulletin 747-25A3368, Revision 1,
dated June 25, 2007, are acceptable for
compliance with the corresponding actions
required by paragraph (g) of this AD.
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Alternative Methods of Compliance
(AMOCs)

(j)(1) The Manager, Seattle Aircraft
Certification Office, FAA, has the authority to
approve AMOC:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Marcia Smith,
Aerospace Engineer, Cabin Safety and
Environmental Systems Branch, ANM-1508S,
FAA, Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton, Washington
98057-3356; telephone (425) 917-6484; fax
(425) 917—-6590. Or, e-mail information to 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) To request a different method of
compliance or a different compliance time
for this AD, follow the procedures in 14 CFR
39.19. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your principal maintenance inspector
(PMI) or principal avionics inspector (PAI),
as appropriate, or lacking a principal
inspector, your local Flight Standards District
Office. The AMOC approval letter must
specifically reference this AD.

Material Incorporated by Reference

(k) You must use Boeing Service Bulletin
747-25A3368, Revision 2, dated June 12,
2008, to do the actions required by this AD,
unless the AD specifies otherwise.

(1) The Director of the Federal Register
approved the incorporation by reference of
this service information under 5 U.S.C.
552(a) and 1 CFR part 51.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—-544-5000, extension 1; fax 206—766—
5680; e-mail me.boecom@boeing.com;
Internet https://www.myboeingfleet.com.

(3) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221 or 425-227-1152.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal register/
code of federal regulations/
ibr locations.html.

Issued in Renton, Washington, on February
25, 2010.

Jeffrey E. Duven,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-4650 Filed 3—8-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Parts 1301, 1303, 1304, 1307,
1308, 1309, 1310, 1312, 1313, 1314,
1315, 1316, 1321

[Docket No. DEA-312F]

RIN 1117-AB19

Changes to and Consolidation of DEA
Mailing Addresses

AGENCY: Drug Enforcement
Administration (DEA), Department of
Justice.

ACTION: Final rule.

SUMMARY: DEA is amending Title 21 of
the Code of Federal Regulations (CFR) to
update and consolidate existing mailing
addresses. Mailing addresses are being
removed from the individual sections in
which they currently appear and are
being consolidated into one table in a
new part 1321. DEA is making this
change to the CFR to ensure registrants
have the most current and accurate
information, reduce administrative
costs, and facilitate future address
changes. A statement directing persons
to the Table of DEA Mailing Addresses
within the CFR is being provided in
place of specific mailing addresses.

DATES: Effective Date: This rule is
effective March 9, 2010.

FOR FURTHER INFORMATION CONTACT:
Mark W. Caverly, Chief, Liaison and
Policy Section, Office of Diversion
Control, Drug Enforcement
Administration, 8701 Morrissette Drive,
Springfield, VA 22152, Telephone (202)
307-7297.

SUPPLEMENTARY INFORMATION:

DEA’s Legal Authority

DEA implements the Comprehensive
Drug Abuse Prevention and Control Act
of 1970, often referred to as the
Controlled Substances Act (CSA) and
Controlled Substances Import and
Export Act (21 U.S.C. 801-971), as
amended. DEA publishes the
implementing regulations for these
statutes in Title 21 of the Code of
Federal Regulations (CFR), parts 1300 to
end. These regulations are designed to
ensure that there is a sufficient supply
of controlled substances for legitimate
medical purposes and to deter the
diversion of controlled substances to
illegal purposes.

Controlled substances are drugs and
other substances that have a potential
for abuse and psychological and
physical dependence; these include
substances classified as opioids,
stimulants, depressants, hallucinogens,

anabolic steroids, and drugs that are
immediate precursors of these classes of
substances. The CSA mandates that
DEA establish a closed system of control
for manufacturing, distributing, and
dispensing controlled substances. Any
person who manufactures, distributes,
dispenses, imports, exports, or conducts
research or chemical analysis with
controlled substances must register with
DEA (unless exempt) and comply with
the applicable requirements for the
activity.

The CSA, as amended, also requires
DEA to regulate the manufacture,
distribution, importation, and
exportation of chemicals that may be
used to manufacture controlled
substances. Listed chemicals that are
classified as List I chemicals are
important to the manufacture of
controlled substances. Those classified
as List IT chemicals may be used to
manufacture controlled substances.
Registrants are also required to provide
other reports and information to DEA on
an ongoing basis in compliance with a
variety of statutory and regulatory
obligations.

Background

Currently, 21 CFR parts 1300 to end
contain numerous office names and
mailing addresses to which specific
forms and other information are to be
sent. However, oftentimes these mailing
addresses and office names are not
consistent and many are no longer
accurate. DEA became aware of this
internal inconsistency when it
determined that, to improve agency
management and efficiency, its
Washington, DC, addresses would be
moved to other locations. As DEA
reviewed the number of addresses
contained in 21 CFR, it became clear
that a significant administrative burden
would be involved in updating these
addresses. DEA recognized that this
administrative burden could potentially
not be a one-time occurrence; that is, it
is quite possible that DEA might move
some of its mailing addresses in the
future, necessitating further revisions to
the CFR.

For registrants to have the most
current mailing addresses to which
applications, forms, and other materials
are to be sent, DEA believes directing
registrants and other interested persons
to a single location within the CFR is
the most practical way to convey
current mailing address information. To
address this, DEA is establishing a new
part 1321 in the CFR that will contain
the Table of DEA Mailing Addresses.
Providing this information in the table
format in the CFR allows for easy
retrieval of necessary information in
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multiple formats. By consolidating this
information into a table within the CFR,
DEA will be able to rapidly respond
should mailing addresses change due to
facility relocation, special mail handling
procedures, or other circumstances.

With publication of this Final Rule,
all entries citing DEA mailing addresses
will be removed and replaced with

language directing interested persons to
the Table of DEA Mailing Addresses
found at 21 CFR 1321.01.

Information Affected by the Removal of
Addresses

As noted previously, the current CFR
contains numerous addresses specific to
applications, forms, and other

information to be physically mailed to
DEA. Below are two tables. The first
table lists the CFR section which
previously contained a mailing address,
the subject, and the corresponding DEA
office that is responsible for that
activity. The second table provides the
mailing address information that will be
provided in 21 CFR 1321.01.

TABLE 1—MAILING ADDRESSES REFERENCED IN THE CFR

CFR Section Subject DEA Office
1301.03 .o Procedures information request (controlled substances registration) ................. DEA Registration Section.
1301.13(€)(2) cvvvvveennen Request DEA Forms 224, 225, and 363 .........cccceeriimiiieneeeee e DEA Registration Section.
1301.14(a) Controlled substances registration application submission .... DEA Registration Section.
1301.18(c) ... Research project controlled substance increase request ....... DEA Registration Section.
1301.51 ....... Controlled substances registration modification request ..... DEA Registration Section.
1301.52(b) .. Controlled substances registration transfer request ............... DEA Registration Section.
1301.52(c) ... Controlled substances registration return for cancellation ..... DEA Office of Diversion Control.
1301.71(d) .. Controlled substances security system compliance review ..............ccccveveevieene DEA Regulatory Section.
1303.12(b) Application for controlled substances procurement quota (DEA Form 250) fil- | DEA Drug & Chemical Evaluation Sec-
ing and request. tion.
1303.12(d) .eeerveeieennns Controlled substances quota adjustment requEst ..........cccceeiiirieerieenen e DEA Drug & Chemical Evaluation Sec-
tion.
1303.22 ..o Application for individual manufacturing quota (DEA Form 189) filing and re- | DEA Drug & Chemical Evaluation Sec-
quest for schedule | or Il controlled substances. tion.
1304.04(d) .occvvvvereennn. ARCOS separate central reporting identifier request .........ccoceceriienneneneene DEA ARCOS Unit.
1304.31(a) .oovevveiiennns Manufacturers importing narcotic raw material report submission ..................... DEA Drug & Chemical Evaluation Sec-
tion.
1304.32(2) ..ooveveereeennn Manufacturers importing coca leaves report submission ............cccccevceeeieineeenee DEA Drug & Chemical Evaluation Sec-
tion.
1304.33(2) .eoceevvereeene Reports t0 ARCOS ..ottt et DEA ARCOS Unit.

1308.21(a)
1308.23(b) ..
1308.24(d)

1308.24() w.oovveerees

1308.25(a)
1308.26(a)

1308.31(a)
1308.32

1308.33(b) ..
1308.34 ovvovveerrrrnn,
1308.43(b)
1309.03
1309.32(c) ...
1309.33(a) ..
1309.61
1309.71(c) ...
1310.05(c) ...
1310.05(d)

1310.05(€)(1) wervvverne.
1310.05(e)(2)
1310.06(g)
1310.13(b) ..
1310.21(b)

1312.12(a)
1312.16(b) ..
1312.18(b) ..
1312.19(b) ..
1312.22(a)
1312.22(d)(8)

1312.24(a)

Exception request filing
Disposal of controlled substances by the Administration delivery application ....
Exclusion of nonnarcotic substance

Exemption for chemical preparations
Exempt narcotic chemical preparations importer/exporter reporting

Exempted chemical preparations listing

Exclusion of veterinary anabolic steroid implant product application
Excluded veterinary anabolic steroid implant products listing

Exemption of a nonnarcotic prescription product application
Exempted prescription products listing

Exemption of certain anabolic steroid products application ...
Exempted anabolic steroid products listing

Petition to initiate proceedings for rulemaking ...........cccoeviiiiiiiiiiciine
List I chemicals registration procedures information request ....
Request DEA FOrm 510 ..o
List | chemicals registration application submission ..
List I chemicals registration modification request
List | chemicals security system compliance review
Importer/exporter of tableting or encapsulation machines reporting ...
Bulk manufacturer of listed chemicals reporting

Reporting by persons required to keep records and file reports regarding List |
chemicals.

Request to submit List | chemicals reports in electronic form

Report of declared exports of machines refused, rejected, or returned

Exemption for chemical preparations

Sale by Federal departments or agencies of chemicals which could be used to
manufacture controlled substances certification request.

Application for import permit (DEA Form 357)

Return unused import permits

Import declaration (DEA Form 236) submission .

DEA Form 236 copy 4

Application for export permit (DEA Form 161)

Request for return of unacceptable or undeliverable exported controlled sub-
stances..

DEA Form 161 copy 2

DEA Office of Diversion Control.

DEA Office of Diversion Control.

DEA Office of Diversion Control.

DEA Office of Diversion Control.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Office of Diversion Control.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Office of Diversion Control.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Office of Diversion Control.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Administrator.

DEA Registration Section.

DEA Registration Section.

DEA Registration Section.

DEA Registration Section.

DEA Regulatory Section.

DEA Import/Export Unit.

DEA Drug & Chemical Evaluation Sec-
tion.

DEA Import/Export Unit.

DEA Import/Export Unit.
DEA Import/Export Unit.
DEA Office of Diversion Control.
DEA Office of Diversion Control.

DEA Import/Export Unit.
DEA Import/Export Unit.
DEA Import/Export Unit.
DEA Import/Export Unit.
DEA Import/Export Unit.
DEA Import/Export Unit

DEA Import/Export Unit.
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TABLE 1—MAILING ADDRESSES REFERENCED IN THE CFR—Continued

CFR Section Subject DEA Office
1312.27(2) eevveeeeens Special controlled substances export invoice (DEA Form 236) filing ................. DEA Import/Export Unit.
1312.27(b)(5)(iv) ........ Request fOr reeXport ..o DEA Import/Export Unit.
1312.28(d) Distribution of special controlled substances invoice (DEA Form 236) copy 4 .. | DEA Import/Export Unit.
1312.31(b) .. Controlled substances transshipment permit application ............cccccceeiiiniinieens DEA Import/Export Unit.
1312.32(a) Advanced notice of importation for transshipment or transfer of controlled sub- | DEA Import/Export Unit.

stances.
1313.12(b) Authorization to import listed chemicals (DEA Form 486) DEA Import/Export Unit.
1313.12(e) .. Quarterly reports for listed chemicals importation .................. DEA Import/Export Unit.
1313.21(b) .. Authorization to export listed chemicals (DEA Form 486) ... | DEA Import/Export Unit.
1313.21(e) .. Quarterly reports for listed chemicals exportation ..........c.ccccceveevinenienceieneenn. DEA Import/Export Unit.
1313.22(e) .. Written notice of declared exports of listed chemicals refused, rejected or un- | DEA Import/Export Unit.
deliverable.
1313.31(b) ovrieeiis Advanced notice of importation for transshipment or transfer of listed chemi- | DEA Import/Export Unit.
cals.
1313.32(b)(1) cevevveennne International transaction authorization (DEA Form 486) ........ccccceveevienieenecene DEA Import/Export Unit.

1314.110(a)(1) ...
1314.110(a)(2) ...

..... Reports for mail-order sales ..........ccccveviiiiiiiciicciien

..... Request to submit mail-order sales reports in electronic form .................

DEA Import/Export Unit.

DEA Import/Export Unit.

1315.22 .o Application for individual manufacturing quota for ephedrine, pseudoephedrine, | DEA Drug & Chemical Evaluation Sec-
phenylpropanolamine (DEA Form 189) filing and request. tion.

1315.32(€) .ovrevveiiennns Application for procurement quota for ephedrine, pseudoephedrine, phenyl- | DEA Drug & Chemical Evaluation Sec-
propanolamine (DEA Form 250) filing and request. tion.

1315.32(Q) evveveevvienns Procurement quota adjustment request for ephedrine, pseudoephedrine, phen- | DEA Drug & Chemical Evaluation Sec-
ylpropanolamine. tion.

1315.34(d) .oorevveiienns Application for import quota for ephedrine, pseudoephedrine, phenylpropanola- | DEA Drug & Chemical Evaluation Sec-
mine (DEA Form 488) request and filing. tion.

1315.36(D) ..oovcvveienns Request import quota increase for ephedrine, pseudoephedrine, or phenyl- | DEA Drug & Chemical Evaluation Sec-
propanolamine. tion.

1316.23(b) Petition for grant of confidentiality for research subjects ...........cccccoceee.
1316.24(b) .. Petition for exemption from prosecution for researchers ....

1316.45 ....... Hearings documentation filing .........cccevciniiiiiininiceen,

1316.46(a) .. Inspection of record ...............

1316.47(a) .. Request for hearing ......

1316.48 ...ooveeee. NotiCe Of APPEAIANCE .......eiiiiiiiiiiie et

........... DEA Administrator.

DEA Administrator.
DEA Hearing Clerk.
DEA Hearing Clerk.
DEA Federal Register Representative.

DEA Administrator.

TABLE 2—TABLE OF DEA MAILING ADDRESSES

Code of Federal Regulations Section—Topic

DEA Mailing address

DEA Administrator

1308.43(b)—Petition to initiate proceedings for rulemaking ...........cccocviiniiiiiiniiiiec e
1316.23(b)—Petition for grant of confidentiality for research subjects.

1316.24(b)—Petition for exemption from prosecution for researchers.

1316.48—Notice of appearance.

Drug Enforcement Administration, Attn: Admin-
istrator, 8701 Morrissette Drive, Springfield,
VA 22152.

DEA Office of Diversion Control

1301.52(c)—Controlled substances registration return for cancellation .............ccccceiiiiiiiiiennines

1307.03—Exception request filing.

1307.22—Disposal of controlled substances by the Administration delivery application.

1308.21(a)—Exclusion of nonnarcotic substance.

1308.23(b)—Exemption for chemical preparations.

1308.25(a)—Exclusion of veterinary anabolic steroid implant product application.

1308.31(a)—Exemption of a nonnarcotic prescription product application.

1308.33(b)—Exemption of certain anabolic steroid products application.

1310.13(b)—Exemption for chemical preparations.

1310.21(b)—Sale by Federal departments or agencies of chemicals which could be used to
manufacture controlled substances certification request.

Drug Enforcement Administration, Attn: Office
of Diversion Control/OD, 8701 Morrissette
Drive, Springfield, VA 22152.

DEA Regulatory Section

1301.71(d)—Security system compliance review for controlled substances ...........cccccccceveiieeennnes
1309.71(c)—Security system compliance review for List | chemicals.

Drug Enforcement Administration, Attn: Regu-
latory Section/ODG, 8701 Morrissette Drive,
Springfield, VA 22152.

DEA Import/Export Unit

1310.05(c)—Importer/exporter of tableting or encapsulation machines reporting ...........ccccceveeee

1310.05(e)(1)—Reporting by persons required to keep records and file reports regarding List |
chemicals.

1310.05(e)(2)—Request to submit List | chemicals reports in electronic form.

Drug Enforcement Administration, Attn: Import/
Export Unit/ODGI, 8701 Morrissette Drive,
Springfield, VA 22152.
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TABLE 2—TABLE OF DEA MAILING ADDRESSES—Continued

Code of Federal Regulations Section—Topic

DEA Mailing address

1310.06(g)—Report of declared exports of machines refused, rejected, or returned.

1312.12(a)—Application for import permit (DEA Form 357).

1312.16(b)—Return unused import permits.

1312.18(b)—Import declaration (DEA Form 236) submission.

1312.19(b)—DEA Form 236 copy 4 filing.

1312.22(a)—Application for export permit (DEA Form 161).

1312.22(d)(8)—Request for return of unacceptable or undeliverable exported controlled sub-
stances.

1312.24(a)—DEA Form 161 copy 2 filing.

1312.27(a)—Special controlled substances export invoice (DEA Form 236) filing.

1312.27(b)(5)(iv)—Request for reexport.

1312.28(d)—Distribution of special controlled substances invoice (DEA Form 236) copy 4.

1312.31(b)—Controlled substances transshipment permit application.

1312.32(a)—Advanced notice of importation for transshipment or transfer of controlled sub-
stances.

1313.12(b)—Authorization to import listed chemicals (DEA Form 486).

1313.12(e)—Quarterly reports of listed chemicals importation.

1313.21(b)—Authorization to export listed chemicals (DEA Form 486).

1313.21(e)—Quarterly reports of listed chemicals exportation.

1313.22(e)—Written notice of declared exports of listed chemicals refused, rejected or undeliv-
erable.

1313.31(b)—Advanced notice of importation for transshipment or transfer of listed chemicals.

1313.32(b)(1)—International transaction authorization (DEA Form 486).

1314.110(a)(1)—Reports for mail-order sales.

1314.110(a)(2)—Request to submit mail-order sales reports in electronic form.

DEA Drug & Chemical Evaluation Section

1303.12(b)—Application for controlled substances procurement quota (DEA Form 250) filing
and request.

13083.12(d)—Controlled substances quota adjustment request.

1303.22—Application for individual manufacturing quota (DEA Form 189) filing and request for
schedule | or Il controlled substances.

1304.31(a)—Manufacturers importing narcotic raw material report submission.

1304.32(a)—Manufacturers importing coca leaves report submission.

1308.24(d)—Exempt narcotic chemical preparations importer/exporter reporting.

1308.24(i)—Exempted chemical preparations listing.

1308.26(a)—Excluded veterinary anabolic steroid implant products listing.

1308.32—Exempted prescription products listing.

1308.34—Exempted anabolic steroid products listing.

1310.05(d)—Bulk manufacturer of listed chemicals reporting.

1315.22—Application for individual manufacturing quota for ephedrine, pseudoephedrine, phen-
ylpropanolamine (DEA Form 189) filing and request.

1315.32(e)—Application for procurement quota for ephedrine, pseudoephedrine, phenyl-
propanolamine (DEA Form 250) filing and request.

1315.32(g)—Procurement quota adjustment request for ephedrine, pseudoephedrine, phenyl-
propanolamine.

1315.34(d)—Application for import quota for ephedrine, pseudoephedrine, phenylpropanola-
mine (DEA Form 488) request and filing.

1315.36(b)—Request import quota increase for ephedrine, pseudoephedrine, or phenyl-
propanolamine.

Drug Enforcement Administration, Attn: Drug &
Chemical Evaluation Section/ODE, 8701
Morrissette Drive, Springfield, VA 22152.

DEA ARCOS Unit

1304.04(d)—ARCOS separate central reporting identifier request ...........cocceeviiiiiiieciic e
1304.33(a)—Reports to ARCOS.

Drug Enforcement Administration,  Attn:
ARCOS Unit/ODPT, P.O. Box 2520, Spring-
field, VA 22152-2520, OR Drug Enforce-
ment Administration, Attn: ARCOS Unit/
ODPT, 8701 Morrissette Drive, Springfield,
VA 22152,

DEA Registration Section

1301.03—Procedures information request (controlled substances registration) .............cccceeeeee
1301.13(e)(2)—Request DEA Forms 224, 225, and 363.

1301.14(a)—Controlled substances registration application submission.

1301.18(c)—Research project controlled substance increase request.

1301.51—Controlled substances registration modification request.

1301.52(b)—Controlled substances registration transfer request.

1309.03—List | chemicals registration procedures information request.

1309.32(c)—Request DEA Form 510.

1309.33(a)—List | chemicals registration application submission.

Drug Enforcement Administration, Attn: Reg-
istration Section/ODR P.O. Box 2639,
Springfield, VA 22152—2639.
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TABLE 2—TABLE OF DEA MAILING ADDRESSES—Continued

Code of Federal Regulations Section—Topic

DEA Mailing address

1309.61—List | chemicals registration modification request.

DEA Hearing Clerk

1316.45—Hearings documentation filing
1316.46(a)—Inspection of record.

Drug Enforcement Administration, Attn: Hear-
ing Clerk/LJ, 8701 Morrissette Drive, Spring-
field, VA 22152,

1316.47(a)—Request for hearing ..........cccecuenee.

Drug Enforcement Administration, Attn: Federal
Register Representative/ODL, 8701
Morrissette Drive, Springfield, VA 22152.

DEA is removing address references
for the two information collections
specifically listed in the regulations (21
CFR 1310.06(d) and 1313.24(e)), as the
information was provided
inconsistently. Persons are encouraged
to submit comments regarding
information collections as each specific
collection is renewed. Notices regarding
such renewal are published in the
Federal Register, seek public comment,
and provide the address to be used
when submitting those comments.

Technical Corrections

While preparing this rule, DEA
became aware of inaccurate section
citations in 21 CFR 1310.05(d) and 21
CFR 1310.06(h)(5). Those paragraphs
referenced 21 CFR 1310.01(f)(1)(iv) and
21 CFR 1310.01(f)(1)(v) which had
previously been redesignated as 21 CFR
1300.02(b)(28)(i)(D) and 21 CFR
1300.02(b)(28)(i)(E), respectively. DEA
is correcting these inaccurate citations
in this rule.

Regulatory Certifications

Administrative Procedure Act (5 U.S.C.
553)

An agency may find good cause to
exempt a rule from certain provisions of
the Administrative Procedure Act (5
U.S.C. 553), including notice of
proposed rulemaking and the
opportunity for public comment, if it is
determined to be unnecessary,
impracticable, or contrary to the public
interest. This rule updates existing
mailing addresses and consolidates
those addresses into a new part in 21
CFR. By consolidating this information,
DEA will be able to rapidly respond
should mailing addresses change due to
facility relocation, special mail handling
procedures, or other circumstances. As
this Final Rule only updates existing
mailing addresses and consolidates
those addresses (some of which were
outdated), DEA finds it unnecessary and

impracticable to permit public notice
and comment. Therefore, DEA is
publishing this document as a final rule.
Further, as the changes of address have
occurred and it is administratively
burdensome for DEA to continue to
support previous mailing addresses, and
since a delay in the effective date of this
regulation could impede the timely
receipt of required reports by DEA from
the regulated industry and cause further
confusion, DEA finds there is good
cause to make this final rule effective
immediately upon publication.

Regulatory Flexibility Act

The Deputy Administrator hereby
certifies that this rulemaking has been
drafted in accordance with the
Regulatory Flexibility Act (5 U.S.C.
601-612), has reviewed this regulation,
and by approving it certifies that this
regulation will not have a significant
economic impact on a substantial
number of small entities. This final rule
merely changes DEA mailing addresses,
permitting industry to report to DEA in
a timely manner.

Executive Order 12866

The Deputy Administrator further
certifies that this rulemaking has been
drafted in accordance with the
principles in Executive Order 12866
Section 1(b). DEA has determined that
this is not a significant regulatory
action. Therefore, this action has not
been reviewed by the Office of
Management and Budget.

Executive Order 12988

This regulation meets the applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform.

Executive Order 13132

This rulemaking does not preempt or
modify any provision of state law; nor
does it impose enforcement
responsibilities on any state; nor does it

diminish the power of any state to
enforce its own laws. Accordingly, this
rulemaking does not have federalism
implications warranting the application
of Executive Order 13132.

Unfunded Mandates Reform Act of 1995

This rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $120,000,000 or more
(adjusted for inflation) in any one year,
and will not significantly or uniquely
affect small governments. Therefore, no
actions were deemed necessary under
the provisions of the Unfunded
Mandates Reform Act of 1995.

Congressional Review Act

This rule is not a major rule as
defined by Section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Congressional
Review Act). This rule will not result in
an annual effect on the economy of
$100,000,000 or more; a major increase
in costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

List of Subjects
21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

21 CFR Part 1303

Administrative practice and
procedure, Drug traffic control.

21 CFR Part 1304

Drug traffic control, Reporting and
recordkeeping requirements.

21 CFR Part 1307

Drug traffic control.
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21 CFR Part 1308

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

21 CFR Part 1309

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Security measures.

21 CFR Part 1310

Drug traffic control, Exports, Imports,
Reporting and recordkeeping
requirements.

21 CFR Part 1312

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Reporting and recordkeeping
requirements.

21 CFR Part 1313

Administrative practice and
procedure, Drug traffic control, Exports,
Imports, Reporting and recordkeeping
requirements.

21 CFR Part 1314

Drug traffic control, Reporting and
recordkeeping requirements.

21 CFR Part 1315

Administrative practice and
procedure, Chemicals, Drug traffic
control, Imports, Reporting and
recordkeeping requirements.

21 CFR Part 1316

Administrative practice and
procedure, Authority delegations
(Government agencies), Drug traffic
control, Research, Seizures and
forfeitures.

21 CFR Part 1321

Administrative practice and
procedure, Drug traffic control,
Reporting and recordkeeping
requirements.

m For the reasons set out above, 21 CFR
Chapter II is amended as follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
AND DISPENSERS OF CONTROLLED
SUBSTANCES

m 1. The authority citation for Part 1301
continues to read as follows:
Authority: 21 U.S.C. 821, 822, 823, 824,

831, 871(b), 875, 877, 886a, 951, 952, 953,
956, 957, 958.

m 2. Section 1301.03 is revised to read
as follows:

§1301.03 Information; special
instructions.

Information regarding procedures
under these rules and instructions

supplementing these rules will be
furnished upon request by writing to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
m 3. Section 1301.13 is amended by
revising paragraph (e)(2) to read as
follows:

§1301.13 Application for registration; time
for application; expiration date; registration
for independent activities; application
forms, fees, contents and signature;
coincident activities.

* * * * *

(e] * % %

(2) DEA Forms 224, 225, and 363 may
be obtained at any area office of the
Administration or by writing to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

m 4. Section 1301.14 is amended by
revising paragraph (a) to read as follows:

§1301.14 Filing of application; acceptance
for filing; defective applications.

(a) All applications for registration
shall be submitted for filing to the
Registration Unit, Drug Enforcement
Administration. The appropriate
registration fee and any required
attachments must accompany the
application. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

m 5. Section 1301.18 is amended by
revising paragraph (c) to read as follows:

§1301.18 Research protocols.
* * * * *

(c) In the event that the registrant
desires to increase the quantity of a
controlled substance used for an
approved research project, he/she shall
submit a request to the Registration
Unit, Drug Enforcement Administration,
by registered mail, return receipt
requested. See the Table of DEA Mailing
Addresses in § 1321.01 of this chapter
for the current mailing address. The
request shall contain the following
information: DEA registration number;
name of the controlled substance or
substances and the quantity of each
authorized in the approved protocol;
and the additional quantity of each
desired. Upon return of the receipt, the
registrant shall be authorized to
purchase the additional quantity of the
controlled substance or substances
specified in the request. The
Administration shall review the letter
and forward it to the Food and Drug

Administration together with the
Administration comments. The Food
and Drug Administration shall approve
or deny the request as an amendment to
the protocol and so notify the registrant.
Approval of the letter by the Food and
Drug Administration shall authorize the
registrant to use the additional quantity
of the controlled substance in the

research project.
* * * * *

m 6. Section 1301.51 is revised to read
as follows:

§1301.51 Modification in registration.
Any registrant may apply to modify
his/her registration to authorize the
handling of additional controlled
substances or to change his/her name or
address, by submitting a letter of request
to the Registration Unit, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. The letter shall contain
the registrant’s name, address, and
registration number as printed on the
certificate of registration, and the
substances and/or schedules to be
added to his/her registration or the new
name or address and shall be signed in
accordance with § 1301.13(j). If the
registrant is seeking to handle
additional controlled substances listed
in Schedule I for the purpose of research
or instructional activities, he/she shall
attach three copies of a research
protocol describing each research
project involving the additional
substances, or two copies of a statement
describing the nature, extent, and
duration of such instructional activities,
as appropriate. No fee shall be required
to be paid for the modification. The
request for modification shall be
handled in the same manner as an
application for registration. If the
modification in registration is approved,
the Administrator shall issue a new
certificate of registration (DEA Form
223) to the registrant, who shall
maintain it with the old certificate of
registration until expiration.

m 7. Section 1301.52 is amended by
revising paragraphs (b) and (c) to read
as follows:

§1301.52 Termination of registration;
transfer of registration; distribution upon
discontinuance of business.

* * * * *

(b) No registration or any authority
conferred thereby shall be assigned or
otherwise transferred except upon such
conditions as the Administration may
specifically designate and then only
pursuant to written consent. Any person
seeking authority to transfer a
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registration shall submit a written
request, providing full details regarding
the proposed transfer of registration, to
the Deputy Assistant Administrator,
Office of Diversion Control, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in

§ 1321.01 of this chapter for the current
mailing address.

(c) Any registrant desiring to
discontinue business activities
altogether or with respect to controlled
substances (without transferring such
business activities to another person)
shall return for cancellation his/her
certificate of registration, and any
unexecuted order forms in his/her
possession, to the Registration Unit,
Drug Enforcement Administration. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. Any controlled
substances in his/her possession may be
disposed of in accordance with
§ 1307.21 of this chapter.

* * * * *

m 8. Section 1301.71 is amended by
revising paragraph (d) to read as
follows:

§1301.71 Security requirements generally.
* * * * *

(d) Any registrant or applicant
desiring to determine whether a
proposed security system substantially
complies with, or is the structural
equivalent of, the requirements set forth
in §§1301.72-1301.76 may submit any
plans, blueprints, sketches or other
materials regarding the proposed
security system either to the Special
Agent in Charge in the region in which
the system will be used, or to the
Regulatory Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

PART 1303—QUOTAS

m 9. The authority citation for Part 1303
continues to read as follows:

Authority: 21 U.S.C. 821, 826, 871(b).

m 10. Section 1303.12 is amended by
revising paragraphs (b) and (d) to read
as follows:

§1303.12 Procurement quotas.
* * * * *

(b) Any person who is registered to
manufacture controlled substances
listed in any schedule and who desires
to use during the next calendar year any
basic class of controlled substances
listed in Schedule I or II (except raw
opium being imported by the registrant

pursuant to an import permit) for
purposes of manufacturing, shall apply
on DEA Form 250 for a procurement
quota for such basic class. A separate
application must be made for each basic
class desired to be procured or used.
The applicant shall state whether he
intends to manufacture the basic class
himself or purchase it from another
manufacturer. The applicant shall state
separately each purpose for which the
basic class is desired, the quantity
desired for that purpose during the next
calendar year, and the quantities used
and estimated to be used, if any, for that
purpose during the current and
preceding 2 calendar years. If the
purpose is to manufacture the basic
class into dosage form, the applicant
shall state the official name, common or
usual name, chemical name, or brand
name of that form. If the purpose is to
manufacture another substance, the
applicant shall state the official name,
common or usual name, chemical name,
or brand name of the substance, and, if
a controlled substance listed in any
schedule, the schedule number and
Administration Controlled Substances
Code Number, as set forth in part 1308
of this chapter, of the substance. If the
purpose is to manufacture another basic
class of controlled substance listed in
Schedule I or II, the applicant shall also
state the quantity of the other basic class
which the applicant has applied to
manufacture pursuant to § 1303.22 and
the quantity of the first basic class
necessary to manufacture a specified
unit of the second basic class. DEA
Form 250 shall be filed on or before
April 1 of the year preceding the
calendar year for which the
procurement quota is being applied.
Copies of DEA Form 250 may be
obtained from, and shall be filed with,
the Drug and Chemical Evaluation
Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

(d) Any person to whom a
procurement quota has been issued may
at any time request an adjustment in the
quota by applying to the Administrator
with a statement showing the need for
the adjustment. Such application shall
be filed with the Drug & Chemical
Evaluation Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The Administrator shall increase or
decrease the procurement quota of such
person if and to the extent that he finds,
after considering the factors enumerated
in paragraph (c) of this section and any

occurrences since the issuance of the
procurement quota, that the need

justifies an adjustment.
* * * * *

m 11. Section 1303.22 is amended by
revising the introductory text to read as
follows:

§1303.22 Procedure for applying for
individual manufacturing quotas.

Any person who is registered to
manufacture any basic class of
controlled substance listed in Schedule
I or IT and who desires to manufacture
a quantity of such class shall apply on
DEA Form 189 for a manufacturing
quota for such quantity of such class.
Copies of DEA Form 189 may be
obtained from, and shall be filed (on or
before May 1 of the year preceding the
calendar year for which the
manufacturing quota is being applied)
with, the Drug & Chemical Evaluation
Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
A separate application must be made for
each basic class desired to be

manufactured. The applicant shall state:
* * * * *

PART 1304—RECORDS AND
REPORTS OF REGISTRANTS

m 12. The authority citation for Part
1304 continues to read as follows:

Authority: 21 U.S.C. 821, 827, 831, 871(b),
958(e), 965, unless otherwise noted.
m 13. Section 1304.04 is amended by
revising paragraph (d) to read as
follows:

§1304.04 Maintenance of records and
inventories.
* * * * *

(d) ARCOS participants who desire
authorization to report from other than
their registered locations must obtain a
separate central reporting identifier.
Request for central reporting identifiers
will be submitted to the ARCOS Unit.
See the Table of DEA Mailing Addresses
in § 1321.01 of this chapter for the

current mailing address.
* * * * *

m 14. Section 1304.31 is amended by
revising paragraph (a) to read as follows:

§1304.31 Reports from manufacturers
importing narcotic raw material.

(a) Every manufacturer which imports
or manufactures from narcotic raw
material (opium, poppy straw, and
concentrate of poppy straw) shall
submit information which accounts for
the importation and for all
manufacturing operations performed
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between importation and the production
in bulk or finished marketable products,
standardized in accordance with the
U.S. Pharmacopeia, National Formulary
or other recognized medical standards.
Reports shall be signed by the
authorized official and submitted
quarterly on company letterhead to the
Drug and Chemical Evaluation Section,
Drug Enforcement Administration, on or
before the 15th day of the month
immediately following the period for
which it is submitted. See the Table of
DEA Mailing Addresses in § 1321.01 of
this chapter for the current mailing

address.
* * * * *

m 15. Section 1304.32 is amended by
revising paragraph (a) to read as follows:

§1304.32 Reports of manufacturers
importing coca leaves.

(a) Every manufacturer importing or
manufacturing from raw coca leaves
shall submit information accounting for
the importation and for all
manufacturing operations performed
between the importation and the
manufacture of bulk or finished
products standardized in accordance
with U.S. Pharmacopoeia, National
Formulary, or other recognized
standards. The reports shall be
submitted quarterly on company
letterhead to the Drug and Chemical
Evaluation Section, Drug Enforcement
Administration, on or before the 15th
day of the month immediately following
the period for which it is submitted. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address.

* * * * *

m 16. Section 1304.33 is amended by
revising paragraph (a) to read as follows:

§1304.33 Reports to ARCOS.

(a) Reports generally. All reports
required by this section shall be filed
with the ARCOS Unit on DEA Form
333, or on media which contains the
data required by DEA Form 333 and
which is acceptable to the ARCOS Unit.
See the Table of DEA Mailing Addresses
in § 1321.01 of this chapter for the
current mailing address.

* * * * *

PART 1307—MISCELLANEOUS

m 17. The authority citation for Part
1307 continues to read as follows:

Authority: 21 U.S.C. 821, 822(d), 871(b),
unless otherwise noted.

m 18. Section 1307.03 is revised to read
as follows:

§1307.03 Exceptions to regulations.

Any person may apply for an
exception to the application of any
provision of this chapter by filing a
written request with the Office of
Diversion Control, Drug Enforcement
Administration, stating the reasons for
such exception. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The Administrator may grant an
exception in his discretion, but in no
case shall he/she be required to grant an
exception to any person which is
otherwise required by law or the
regulations cited in this section.

m 19. Section 1307.22 is revised to read
as follows:

§1307.22 Disposal of controlled
substances by the Administration.

Any controlled substance delivered to
the Administration under § 1307.21 or
forfeited pursuant to section 511 of the
Act (21 U.S.C. 881) may be delivered to
any department, bureau, or other agency
of the United States or of any State upon
proper application addressed to the
Office of Diversion Control, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. The application shall
show the name, address, and official
title of the person or agency to whom
the controlled drugs are to be delivered,
including the name and quantity of the
substances desired and the purpose for
which intended. The delivery of such
controlled drugs shall be ordered by the
Administrator, if, in his opinion, there
exists a medical or scientific need
therefor.

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 20. The authority citation for part
1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
unless otherwise noted.

m 21. Section 1308.21 is amended by
revising paragraph (a) to read as follows:

§1308.21 Application for exclusion of a
nonnarcotic substance.

(a) Any person seeking to have any
nonnarcotic drug that may, under the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 301), be lawfully sold over
the counter without a prescription,
excluded from any schedule, pursuant
to section 201(g)(1) of the Act (21 U.S.C.
811(g)(1)), may apply to the Office of
Diversion Control, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

m 22. Section 1308.23 is amended by
revising paragraph (b) to read as follows:

§1308.23 Exemption of certain chemical
preparations; application.
* * * * *

(b) Any person seeking to have any
preparation or mixture containing a
controlled substance and one or more
noncontrolled substances exempted
from the application of all or any part
of the Act, pursuant to paragraph (a) of
this section, may apply to the Office of
Diversion Control, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
* * * * *

m 23. Section 1308.24 is amended by
revising paragraphs (d) and (i) to read as
follows:

§1308.24 Exempt chemical preparations.

* * * * *

(d) Records and reports: Any person
who manufactures an exempt chemical
preparation or mixture must keep
complete and accurate records and file
all reports required under part 1304 of
this chapter regarding all controlled
substances being used in the
manufacturing process until the
preparation or mixture is in the form
described in paragraph (i) of this
section. In lieu of records and reports
required under part 1304 of this chapter
regarding exempt chemical
preparations, the manufacturer need
only record the name, address, and
registration number, if any, of each
person to whom the manufacturer
distributes any exempt chemical
preparation. Each importer or exporter
of an exempt narcotic chemical
preparation must submit a semiannual
report of the total quantity of each
substance imported or exported in each
calendar half-year within 30 days of the
close of the period to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. Any other person who
handles an exempt chemical
preparation after it is in the form
described in paragraph (i) of this section
is not required to maintain records or
file reports.

* * * * *

(i) A listing of exempt chemical
preparations may be obtained by
submitting a written request to the Drug
and Chemical Evaluation Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in



Federal Register/Vol.

75, No. 45/Tuesday, March 9, 2010/Rules and Regulations

10679

§ 1321.01 of this chapter for the current

mailing address.
* * * * *

m 24. Section 1308.25 is amended by
revising paragraph (a) to read as follows:

§1308.25 Exclusion of a veterinary
anabolic steroid implant product;
application.

(a) Any person seeking to have any
anabolic steroid product, which is
expressly intended for administration
through implants to cattle or other
nonhuman species and which has been
approved by the Secretary of Health and
Human Services for such
administration, identified as being
excluded from any schedule, pursuant
to section 102(41)(B)(i) of the Act (21
U.S.C. 802(41)(B)(i)), may apply to the
Office of Diversion Control, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current

mailing address.
* * * * *

m 25. Section 1308.26 is amended by
revising paragraph (a) to read as follows:

§1308.26 Excluded veterinary anabolic
steroid implant products.

(a) Products containing an anabolic
steroid, that are expressly intended for
administration through implants to
cattle or other nonhuman species and
which have been approved by the
Secretary of Health and Human Services
for such administration are excluded
from all schedules pursuant to section
102(41)(B)(@) of the Act (21 U.S.C.
802(41)(B)(i)). A listing of the excluded
products may be obtained by submitting
a written request to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current

mailing address.
* * * * *

m 26. Section 1308.31 is amended by
revising paragraph (a) to read as follows:

§1308.31 Application for exemption of a
nonnarcotic prescription product.

(a) Any person seeking to have any
compound, mixture, or preparation
containing any nonnarcotic controlled
substance listed in §1308.12(e), or in
§1308.13(b) or (c), or in § 1308.14, or in
§1308.15, exempted from application of
all or any part of the Act pursuant to
section 201(g)(3)(A), of the Act (21
U.S.C. 811(g)(3)(A)) may apply to the
Office of Diversion Control, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in

§ 1321.01 of this chapter for the current
mailing address.
* * * * *

m 27. Section 1308.32 is revised to read
as follows:

§1308.32 Exempted prescription products.

The compounds, mixtures, or
preparations that contain a nonnarcotic
controlled substance listed in
§1308.12(e) or in §1308.13(b) or (c) or
in §1308.14 or in § 1308.15 listed in the
Table of Exempted Prescription
Products have been exempted by the
Administrator from the application of
sections 302 through 305, 307 through
309, and 1002 through 1004 of the Act
(21 U.S.C. 822-825, 827—-829, and 952—
954) and §§1301.13, 1301.22, and
§§1301.71 through 1301.76 of this
chapter for administrative purposes
only. An exception to the above is that
those products containing butalbital
shall not be exempt from the
requirement of 21 U.S.C. 952-954
concerning importation, exportation,
transshipment and in-transit shipment
of controlled substances. Any deviation
from the quantitative composition of
any of the listed drugs shall require a
petition of exemption in order for the
product to be exempted. A listing of the
Exempted Prescription Products may be
obtained by submitting a written request
to the Drug and Chemical Evaluation
Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.

m 28. Section 1308.33 is amended by
revising paragraph (b) to read as follows:

§1308.33 Exemption of certain anabolic
steroid products; application.
* * * * *

(b) Any person seeking to have any
compound, mixture, or preparation
containing an anabolic steroid as
defined in part 1300 of this chapter
exempted from the application of all or
any part of the Act, pursuant to
paragraph (a) of this section, may apply
to the Office of Diversion Control, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§1321.01 of this chapter for the current
mailing address.

* * * * *

m 29. Section 1308.34 is revised to read
as follows:

§1308.34 Exempt anabolic steroid
products.

The list of compounds, mixtures, or
preparations that contain an anabolic
steroid that have been exempted by the
Administrator from application of
sections 302 through 309 and 1002

through 1004 of the Act (21 U.S.C. 822—
829 and 952-954) and §§1301.13,
1301.22, and 1301.71 through 1301.76
of this chapter for administrative
purposes only may be obtained by
submitting a written request to the Drug
and Chemical Evaluation Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in

§ 1321.01 of this chapter for the current
mailing address.

m 30. Section 1308.43 is amended by
revising paragraph (b) to read as follows:

§1308.43 Initiation of proceedings for
rulemaking.
* * * * *

(b) Petitions shall be submitted in
quintuplicate to the Administrator. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. Petitions shall be in the
following form:

(Date)

Administrator, Drug Enforcement
Administration (Mailing
Address)

Dear Sir: The undersigned

hereby petitions the
Administrator to initiate proceedings for
the issuance (amendment or repeal) of a
rule or regulation pursuant to section
201 of the Controlled Substances Act.

Attached hereto and constituting a
part of this petition are the following:

(A) The proposed rule in the form
proposed by the petitioner. (If the
petitioner seeks the amendment or
repeal of an existing rule, the existing
rule, together with a reference to the
section in the Code of Federal
Regulations where it appears, should be
included.)

(B) A statement of the grounds which
the petitioner relies for the issuance
(amendment or repeal) of the rule. (Such
grounds shall include a reasonably
concise statement of the facts relied
upon by the petitioner, including a
summary of any relevant medical or
scientific evidence known to the
petitioner.)

All notices to be sent regarding this
petition should be addressed to:

(Name)
(Street Address)
(City and State)
Respectfully yours,
(Signature of
petitioner)
* * * * *
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PART 1309—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
IMPORTERS, AND EXPORTERS OF
LIST | CHEMICALS

m 31. The authority citation for Part
1309 continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
830, 871(b), 875, 877, 8864, 958.

m 32. Section 1309.03 is revised to read
as follows:

§1309.03 Information; special
instructions.

Information regarding procedures
under these rules and instructions
supplementing these rules will be
furnished upon request by writing to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.

m 33. Section 1309.32 is amended by
revising paragraph (c) to read as follows:

§1309.32 Application forms; contents;
signature.
* * * * *

(c) DEA Form 510 may be obtained at
any divisional office of the
Administration or by writing to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
DEA Form 510a will be mailed to each
List I chemical registrant approximately
60 days before the expiration date of his
or her registration; if any registered
person does not receive such forms
within 45 days before the expiration
date of the registration, notice must be
promptly given of such fact and DEA
Form 510a must be requested by writing
to the Registration Section of the

Administration at the foregoing address.
* * * * *

m 34. Section 1309.33 is amended by
revising paragraph (a) to read as follows:

§1309.33 Filing of application; joint filings.

(a) All applications for registration
shall be submitted for filing to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The appropriate registration fee and any
required attachments must accompany
the application.

* * * * *

m 35. Section 1309.61 is revised to read
as follows:

§1309.61 Modification in registration.

Any registrant may apply to modify
his or her registration to authorize the

handling of additional List I chemicals
or to change his or her name or address,
by submitting a letter of request to the
Registration Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The letter shall contain the registrant’s
name, address, and registration number
as printed on the certificate of
registration, and the List I chemicals to
be added to his registration or the new
name or address and shall be signed in
accordance with §1309.32(g). No fee
shall be required to be paid for the
modification. The request for
modification shall be handled in the
same manner as an application for
registration. If the modification in
registration is approved, the
Administrator shall issue a new
certificate of registration (DEA Form
511) to the registrant, who shall
maintain it with the old certificate of
registration until expiration.

m 36. Section 1309.71 is amended by
revising paragraph (c) as follows:

§1309.71 General security requirements.
* * * * *

(c) Any registrant or applicant
desiring to determine whether a
proposed system of security controls
and procedures is adequate may submit
materials and plans regarding the
proposed security controls and
procedures either to the Special Agent
in Charge in the region in which the
security controls and procedures will be
used, or to the Regulatory Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address.

PART 1310—RECORDS AND
REPORTS OF LISTED CHEMICALS
AND CERTAIN MACHINES

m 37. The authority citation for Part
1310 continues to read as follows:

Authority: 21 U.S.C. 802, 827(h), 830,
871(b), 890.

m 38. Section 1310.05 is amended by
revising paragraphs (c), (d), (e)(1), and
(e)(2) to read as follows:

§1310.05 Reports.
* * * * *

(c) Each regulated person who
imports or exports a tableting machine,
or encapsulation machine, shall file a
report (not a 486) of such importation or
exportation with the Import/Export
Unit, Drug Enforcement Administration,
on or before the date of importation or
exportation. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
In order to facilitate the importation or
exportation of any tableting machine or
encapsulating machine and implement
the purpose of the Act, regulated
persons may wish to report to the
Administration as far in advance as
possible. A copy of the report may be
transmitted directly to the Drug
Enforcement Administration through
electronic facsimile media. Any
tableting machine or encapsulating
machine may be imported or exported if
that machine is needed for medical,
commercial, scientific, or other
legitimate uses. However, an
importation or exportation of a tableting
machine or encapsulating machine may
not be completed with a person whose
description or identifying characteristic
has previously been furnished to the
regulated person by the Administration
unless the transaction is approved by
the Administration.

(d) Each regulated bulk manufacturer
of a listed chemical shall submit
manufacturing, inventory and use data
on an annual basis as set forth in
§1310.06(h). This data shall be
submitted annually to the Drug and
Chemical Evaluation Section, Drug
Enforcement Administration, on or
before the 15th day of March of the year
immediately following the calendar year
for which submitted. See the Table of
DEA Mailing Addresses in § 1321.01 of
this chapter for the current mailing
address. A business entity which
manufactures a listed chemical may
elect to report separately by individual
location or report as an aggregate
amount for the entire business entity
provided that they inform the DEA of
which method they will use. This
reporting requirement does not apply to
drug or other products which are
exempted under §§ 1300.02(b)(28)(i)(D)
or 1300.02(b)(28)(i)(E) except as set forth
in § 1310.06(h)(5). Bulk manufacturers
that produce a listed chemical solely for
internal consumption shall not be
required to report for that listed
chemical. For purposes of these
reporting requirements, internal
consumption shall consist of any
quantity of a listed chemical otherwise
not available for further resale or
distribution. Internal consumption shall
include (but not be limited to) quantities
used for quality control testing,
quantities consumed in-house or
production losses. Internal consumption
does not include the quantities of a
listed chemical consumed in the
production of exempted products. If an
existing standard industry report
contains the information required in
§1310.06(h) and such information is
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separate or readily retrievable from the
report, that report may be submitted in
satisfaction of this requirement. Each
report shall be submitted to the DEA
under company letterhead and signed
by an appropriate, responsible official.
For purposes of this paragraph only, the
term regulated bulk manufacturer of a
listed chemical means a person who
manufactures a listed chemical by
means of chemical synthesis or by
extraction from other substances. The
term bulk manufacturer does not
include persons whose sole activity
consists of the repackaging or relabeling
of listed chemical products or the
manufacture of drug dosage form
products which contain a listed
chemical.

(e) * *x %

(1) Submit a written report,
containing the information set forth in
§ 1310.06(i) of this part, on or before the
15th day of each month following the
month in which the distributions took
place. The report shall be submitted
under company letterhead, signed by
the person authorized to sign the
registration application forms on behalf
of the registrant, to the Import/Export
Unit, Drug Enforcement Administration
(see the Table of DEA Mailing
Addresses in § 1321.01 of this chapter
for the current mailing address); or

(2) Upon request to and approval by
the Administration, submit the report in
electronic form, either via computer
disk or direct electronic data
transmission, in such form as the
Administration shall direct. Requests to
submit reports in electronic form should
be submitted to the Import/Export Unit,
Drug Enforcement Administration. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current

mailing address.
* * * * *

m 39. Section 1310.06 is amended by
revising paragraphs (d), (g), and (h)(5) to
read as follows:

§1310.06 Content of records and reports.

(d) A suggested format for the reports
is provided below:
Supplier:
Registration Number

Name

Business Address

City

State

Zip

Business Phone

Purchaser:
Registration Number

Name

Business Address

City

State

Zip

Business Phone

Identification

Shipping Address (if different than
purchaser Address):

Street

City

State

Zip

Date of Shipment

Name of Listed Chemical(s)
Quantity and Form of Packaging

Description of Machine:
Make

Model

Serial #

Method of Transfer

If Loss or Disappearance:
Date of Loss

Type of Loss

Description of Circumstances
* * * * *

(g) Declared exports of machines
which are refused, rejected, or otherwise
deemed undeliverable may be returned
to the U.S. exporter of record. A brief
written report outlining the
circumstances must be sent to the
Import/Export Unit, Drug Enforcement
Administration, following the return
within a reasonable time. See the Table
of DEA Mailing Addresses in §1321.01
of this chapter for the current mailing
address. This provision does not apply
to shipments that have cleared foreign
customs, been delivered, and accepted
by the foreign consignee. Returns to
third parties in the United States will be
regarded as imports.

(h) * % %

(5) The aggregate quantity of each
listed chemical manufactured which
becomes a component of a product
exempted from §§ 1300.02(b)(28)(i)(D)
or 1300.02(b)(28)(i)(E) during the

preceding calendar year.
* * * * *

m 40. Section 1310.13 is amended by
revising paragraph (b) to read as follows:

§1310.13 Exemption of chemical mixtures;
application.
* * * * *

(b) Any manufacturer seeking an
exemption for a chemical mixture, not
exempt under § 1310.12, from the
application of all or any part of the Act,
may apply to the Office of Diversion
Control, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

m 41. Section 1310.21 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1310.21 Sale by Federal departments or
agencies of chemicals which could be used
to manufacture controlled substances.

* * * * *

(b) A Federal department or agency
must request certification by submitting
a written request to the Administrator,
Drug Enforcement Administration. See
the Table of DEA Mailing Addresses in
§1321.01 of this chapter for the current
mailing address. A request for
certification may be transmitted directly
to the Office of Diversion Control, Drug
Enforcement Administration, through
electronic facsimile media. A request for
certification must be submitted no later
than fifteen calendar days before the
proposed sale is to take place. In order
to facilitate the sale of chemicals from
Federal departments’ or agencies’
stocks, Federal departments or agencies
may wish to submit requests as far in
advance of the fifteen calendar days as
possible. The written notification of the

proposed sale must include:
* * * * *

PART 1312—IMPORTATION AND
EXPORTATION OF CONTROLLED
SUBSTANCES

m 42. The authority citation for Part
1312 continues to read as follows:

Authority: 21 U.S.C. 952, 953, 954, 957,
958.

m 43. Section 1312.12 is amended by
revising paragraph (a) to read as follows:

§1312.12 Application for import permit.

(a) An application for a permit to
import controlled substances shall be
made on DEA Form 357. DEA Form 357
may be obtained from, and shall be filed
with, the Import/Export Unit, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. Each application shall
show the date of execution; the
registration number of the importer; a
detailed description of each controlled
substance to be imported including the
drug name, dosage form, National Drug
Code (NDC) number, the Administration
Controlled Substance Code Number as
set forth in part 1308 of this chapter, the
number and size of packages or
containers, the name and quantity of the
controlled substance contained in any
finished dosage units, and the net
quantity of any controlled substance
(expressed in anhydrous acid, base or
alkaloid) given in kilograms or parts
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thereof. The application shall also

include the following:

W 44. Section 1312.16 is amended by
revising paragraph (b) to read as follows:

§1312.16 Cancellation of permit;
expiration date.
* * * * *

(b) An import permit shall not be
valid after the date specified therein,
and in no event shall the date be
subsequent to 6 months after the date
the permit is issued. Any unused import
permit shall be returned for cancellation
by the registrant to the Import/Export
Unit, Drug Enforcement Administration.
See the Table of DEA Mailing Addresses
in §1321.01 of this chapter for the
current mailing address.

W 45. Section 1312.18 is amended by
revising paragraph (b) to read as follows:

§1312.18 Contents of import declaration.
* * * * *

(b) Any person registered or
authorized to import and desiring to
import any non-narcotic controlled
substance in Schedules III, IV, or V
which is not subject to the requirement
of an import permit as described in
paragraph (a) of this section, must
furnish a controlled substances import
declaration on DEA Form 236 to the
Import/Export Unit, Drug Enforcement
Administration, not later than 15
calendar days prior to the proposed date
of importation and distribute four
copies of same as hereinafter directed in
§1312.19. See the Table of DEA Mailing
Addresses in § 1321.01 of this chapter

for the current mailing address.
* * * * *

m 46. Section 1312.19 is amended by
revising paragraph (b) to read as follows:

§1312.19 Distribution of import
declaration.
* * * * *

(b) Copy 4 shall be forwarded, within
the time limit required in § 1312.18,
directly to the Import/Export Unit, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address.

* * * * *

m 47. Section 1312.22 is amended by
revising paragraphs (a) and (d)(8) to read
as follows:

§1312.22 Application for export permit.
(a) An application for a permit to
export controlled substances shall be
made on DEA Form 161, and an
application for a permit to reexport
controlled substances shall be made on

DEA Form 161R. Forms may be
obtained from, and shall be filed with,
the Import/Export Unit, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§1321.01 of this chapter for the current
mailing address. Each application shall
show the exporter’s name, address, and
registration number; a detailed
description of each controlled substance
desired to be exported including the
drug name, dosage form, National Drug
Code (NDC) number (in accordance with
Food and Drug Administration
regulations), the Administration
Controlled Substance Code Number as
set forth in Part 1308 of this chapter, the
number and size of packages or
containers, the name and quantity of the
controlled substance contained in any
finished dosage units, and the quantity
of any controlled substance (expressed
in anhydrous acid, base, or alkaloid)
given in kilograms or parts thereof. The
application shall include the name,
address, and business of the consignee,
foreign port of entry, the port of
exportation, the approximate date of
exportation, the name of the exporting
carrier or vessel (if known, or if
unknown it should be stated whether
shipment will be made by express,
freight, or otherwise, exports of
controlled substances by mail being
prohibited), the date and number, if any,
of the supporting foreign import license
or permit accompanying the
application, and the authority by whom
such foreign license or permit was
issued. The application shall also
contain an affidavit that the packages
are labeled in conformance with
obligations of the United States under
international treaties, conventions, or
protocols in effect on May 1, 1971. The
affidavit shall further state that to the
best of affiant’s knowledge and belief,
the controlled substances therein are to
be applied exclusively to medical or
scientific uses within the country to
which exported, will not be reexported
therefrom and that there is an actual
need for the controlled substance for
medical or scientific uses within such
country, unless the application is
submitted for reexport in accordance
with paragraphs (c) and (d) of this
section. In the case of exportation of
crude cocaine, the affidavit may state
that to the best of affiant’s knowledge
and belief, the controlled substances
will be processed within the country to
which exported, either for medical or
scientific use within that country or for
reexportation in accordance with the
laws of that country to another for
medical or scientific use within that
country. The application shall be signed

and dated by the exporter and shall
contain the address from which the
substances will be shipped for
exportation.

* * * * *

(d) * ok %

(8) Shipments that have been
exported from the United States and are
refused by the consignee in either the
first or second country, or are otherwise
unacceptable or undeliverable, may be
returned to the registered exporter in the
United States upon authorization of the
Administration. In these circumstances,
the exporter in the United States shall
file a written request for the return of
the controlled substances to the United
States with a brief summary of the facts
that warrant the return, along with a
completed DEA Form 357, Application
for Import Permit, with the Import/
Export Unit, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The Administration will evaluate the
request after considering all the facts as
well as the exporter’s registration status
with the Administration. If the exporter
provides sufficient documentation, the
Administration will issue an import
permit for the return of these drugs, and
the exporter can then obtain an export
permit from the country of original
importation. The substance may be
returned to the United States only after
affirmative authorization is issued in

writing by the Administration.
* * * * *

m 48. Section 1312.24 is amended by
revising paragraph (a) to read as follows:

§1312.24 Distribution of copies of export
permit.

(a) The original, duplicate, and
triplicate copies (Copy 1, Copy 2, and
Copy 3) shall be transmitted by the
Administration to the exporter who will
retain the triplicate copy (Copy 3) as his
record of authority for the exportation.
The exporter shall present to the District
Director of the U.S. Customs Service at
the port of export and at the time of
shipment, the original and duplicate
copies (Copy 1 and Copy 2). After
endorsing the port of export on the
reverse side of the original and
duplicate copies (Copy 1 and Copy 2)
the District Director shall forward the
endorsed original copy (Copy 1) with
the shipment, and return the endorsed
duplicate copy (Copy 2) to the Import/
Export Unit, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *
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m 49. Section 1312.27 is amended by
revising paragraphs (a) and (b)(5)(iv) to
read as follows:

§1312.27 Contents of special controlled
substances invoice.

(a) A person registered or authorized
to export any non-narcotic controlled
substance listed in Schedule III, IV, or
V, which is not subject to the
requirement of an export permit
pursuant to § 1312.23 (b) or (c), or any
person registered or authorized to
export any controlled substance in
Schedule V, must furnish a special
controlled substances export invoice on
DEA Form 236 to the Import/Export
Unit, Drug Enforcement Administration,
not less than 15 calendar days prior to
the proposed date of exportation, and
distribute four copies of same as
hereinafter directed in §1312.28 of this
part. See the Table of DEA Mailing
Addresses in § 1321.01 of this chapter
for the current mailing address.

(b) * * *

(5) * *x %

(iv) Shipments which have been
exported from the United States and are
refused by the consignee in the country
of destination, or are otherwise
unacceptable or undeliverable, may be
returned to the registered exporter in the
United States upon authorization of the
Drug Enforcement Administration. In
this circumstance, the exporter in the
United States shall file a written request
for reexport, along with a completed
DEA Form 236, Import Declaration with
the Import/Export Unit, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. A brief summary of the
facts that warrant the return of the
substance to the United States along
with an authorization from the country
of export will be included with the
request. DEA will evaluate the request
after considering all the facts as well as
the exporter’s registration status with
DEA. The substance may be returned to
the United States only after affirmative
authorization is issued in writing by
DEA.

* * * * *

m 50. Section 1312.28 is amended by
revising paragraph (d) to read as
follows:

§1312.28 Distribution of special controlled
substances invoice.
* * * * *

(d) Copy 4 shall be forwarded, within
the time limit required in § 1312.27 of
this part, directly to the Import/Export
Unit, Drug Enforcement Administration.
The documentation required by
§1312.27(b)(4) of this part must be

attached to this copy. See the Table of
DEA Mailing Addresses in § 1321.01 of
this chapter for the current mailing

address.
* * * * *

m 51. Section 1312.31 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1312.31 Schedule I: Application for prior
written approval.
* * * * *

(b) An application for a transshipment
permit must be submitted to the Import/
Export Unit, Drug Enforcement
Administration, at least 30 days, or in
the case of an emergency as soon as
practicable, prior to the expected date of
importation, transfer or transshipment.
See the Table of DEA Mailing Addresses
in § 1321.01 of this chapter for the
current mailing address. Each

application shall contain the following:
* * * * *

m 52. Section 1312.32 is amended by
revising paragraph (a) to read as follows:

§1312.32 Schedules II, lil, IV: Advance
notice.

(a) A controlled substance listed in
Schedules II, III, or IV may be imported
into the United States for
transshipment, or may be transferred or
transshipped within the United States
for immediate exportation, provided
that written notice is submitted to the
Import/Export Unit, Drug Enforcement
Administration, at least 15 days prior to
the expected date of importation,
transfer or transshipment. See the Table
of DEA Mailing Addresses in § 1321.01
of this chapter for the current mailing

address.
* * * * *

PART 1313—IMPORTATION AND
EXPORTATION OF LIST | AND LIST Il
CHEMICALS

m 53. The authority citation for part
1313 continues to read as follows:

Authority: 21 U.S.C. 802, 830, 871(b), 971.

m 54. Section 1313.12 is amended by
revising paragraph (b) and the
introductory text of paragraph (e) to
read as follows:

§1313.12 Requirement of authorization to
import.

(b) A completed DEA Form 486 must
be received by the Import/Export Unit,
Drug Enforcement Administration, not
later than 15 days prior to the
importation. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
A copy of the completed DEA Form 486

may be transmitted directly to the Drug
Enforcement Administration through
electronic facsimile media not later than
15 days prior to the importation.

(e) For importations where advance
notification is waived pursuant to
paragraph (c)(2) of this section no DEA
Form 486 is required; however, the
regulated person shall submit quarterly
reports to the Import/Export Unit, Drug
Enforcement Administration, no later
than the 15th day of the month
following the end of each quarter. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. The report shall
contain the following information

regarding each individual importation:
* * * * *

m 55. Section 1313.21 is amended by
revising paragraph (b) and the
introductory text of paragraph (e) to
read as follows:

§1313.21
export.
* * * * *

(b) A completed DEA Form 486 must
be received by the Import/Export Unit,
Drug Enforcement Administration, not
later than 15 days prior to the
exportation. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
A copy of the completed DEA Form 486
may be transmitted directly to the Drug
Enforcement Administration through
electronic facsimile media not later than

15 days prior to the exportation.
* * * * *

Requirement of authorization to

(e) For exportations where advance
notification is waived pursuant to
paragraph (c)(2) of this section, no DEA
Form 486 is required; however, the
regulated person shall file quarterly
reports with the Import/Export Unit,
Drug Enforcement Administration, no
later than the 15th day of the month
following the end of each quarter. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current
mailing address. The report shall
contain the following information

regarding each individual exportation:
* * * * *

m 56. Section 1313.22 is amended by
revising paragraph (e) to read as follows:

§1313.22 Contents of export declaration.
* * * * *

(e) Declared exports of listed
chemicals which are refused, rejected,
or otherwise deemed undeliverable may
be returned to the U.S. chemical
exporter of record. A brief written
notification (this does not require a DEA
Form 486) outlining the circumstances
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must be sent to the Import/Export Unit,
Drug Enforcement Administration,
following the return within a reasonable
time. See the Table of DEA Mailing
Addresses in § 1321.01 of this chapter
for the current mailing address. This
provision does not apply to shipments
that have cleared foreign customs, been
delivered, and accepted by the foreign
consignee. Returns to third parties in
the United States will be regarded as
imports.

m 57. Section 1313.24 is amended by
revising paragraph (e) to read as follows:

§1313.24 Waiver of 15-day advance notice
for chemical exporters.
* * * * *

(e) The Administrator may notify any
chemical exporter that a regular
customer has been disqualified or that a
new customer for whom a notification
has been submitted is not to be accorded
the status of a regular customer. In the
event of a disqualification of an
established regular customer, the
chemical exporter will be notified in
writing of the reasons for such action.

m 58. Section 1313.31 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1313.31 Advance notice of importation
for transshipment or transfer.

* * * * *

(b) Advance notification must be
provided to the Import/Export Unit,
Drug Enforcement Administration, not
later than 15 days prior to the proposed
date the listed chemical will transship
or transfer through the United States.
See the Table of DEA Mailing Addresses
in §1321.01 of this chapter for the
current mailing address. The written
notification (not a DEA Form 486) shall
contain the following information:

* * * * *

m 59. Section 1313.32 is amended by
revising paragraph (b)(1) to read as
follows:

§1313.32 Requirement of authorization for
international transactions

* * * * *

(b)(1) A completed DEA Form 486
must be received by the Import/Export
Unit, Drug Enforcement Administration,
not later than 15 days prior to the
international transaction. See the Table
of DEA Mailing Addresses in § 1321.01
of this chapter for the current mailing
address.

* * * * *

PART 1314—RETAIL SALE OF
SCHEDULED LISTED CHEMICAL
PRODUCTS

m 60. The authority citation for part
1314 continues to read as follows:

Authority: 21 U.S.C. 802, 830, 842, 871(b),
875, 877.

m 61. Section 1314.110 is amended by
revising paragraphs (a)(1) and (a)(2) to
read as follows:

§1314.110 Reports for mail-order sales.

(a] * * %

(1) Submit a written report,
containing the information set forth in
paragraph (b) of this section, on or
before the 15th day of each month
following the month in which the
distributions took place. The report
must be submitted under company
letterhead, signed by the person
authorized to sign on behalf of the
regulated seller, to the Import/Export
Unit, Drug Enforcement Administration
(see the Table of DEA Mailing
Addresses in § 1321.01 of this chapter
for the current mailing address); or

(2) Upon request to and approval by
the Administration, submit the report in
electronic form, either via computer
disk or direct electronic data
transmission, in such form as the
Administration shall direct. Requests to
submit reports in electronic form should
be submitted to the Import/Export Unit,
Drug Enforcement Administration. See
the Table of DEA Mailing Addresses in
§ 1321.01 of this chapter for the current

mailing address.
* * * * *

PART 1315—IMPORTATION AND
PRODUCTION QUOTAS FOR
EPHEDRINE, PSEUDOEPHEDRINE,
AND PHENYLPROPANOLAMINE

m 62. The authority citation for part
1315 continues to read as follows:

Authority: 21 U.S.C. 802, 821, 826, 871(b),
952.

m 63. Section 1315.22 is amended by
revising the introductory text to read as
follows:

§1315.22 Procedure for applying for
individual manufacturing quotas.

Any person who is registered to
manufacture ephedrine,
pseudoephedrine, or
phenylpropanolamine and who desires
to manufacture a quantity of the
chemical must apply on DEA Form 189
for a manufacturing quota for the
quantity of the chemical. Copies of DEA
Form 189 may be obtained from the
Office of Diversion Control Web site,
and must be filed (on or before April 1

of the year preceding the calendar year
for which the manufacturing quota is
being applied) with the Drug &
Chemical Evaluation Section, Drug
Enforcement Administration. See the
Table of DEA Mailing Addresses in

§ 1321.01 of this chapter for the current
mailing address. A separate application
must be made for each chemical desired
to be manufactured. The applicant must

state the following:
* * * * *

W 64. Section 1315.32 is amended by
revising paragraphs (e) and (g) to read as
follows:

§1315.32 Obtaining a procurement quota.

* * * * *

(e) DEA Form 250 must be filed on or
before April 1 of the year preceding the
calendar year for which the
procurement quota is being applied.
Copies of DEA Form 250 may be
obtained from the Office of Diversion
Control Web site, and must be filed with
the Drug & Chemical Evaluation
Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

(g) Any person to whom a
procurement quota has been issued may
at any time request an adjustment in the
quota by applying to the Administrator
with a statement showing the need for
the adjustment. The application must be
filed with the Drug & Chemical
Evaluation Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The Administrator shall increase or
decrease the procurement quota of the
person if and to the extent that he finds,
after considering the factors enumerated
in paragraph (f) of this section and any
occurrences since the issuance of the
procurement quota, that the need

justifies an adjustment.
* * * * *

m 65. Section 1315.34 is amended by
revising paragraph (d) to read as
follows:

§1315.34 Obtaining an import quota.

* * * * *

(d) DEA Form 488 must be filed on or
before April 1 of the year preceding the
calendar year for which the import
quota is being applied. Copies of DEA
Form 488 may be obtained from the
Office of Diversion Control Web site,
and must be filed with the Drug &
Chemical Evaluation Section. See the
Table of DEA Mailing Addresses in
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§ 1321.01 of this chapter for the current

mailing address.
* * * * *

m 66. Section 1315.36 is amended by
revising paragraph (b) to read as follows:

§1315.36 Amending an import quota.
* * * * *

(b) Any person to whom an import
quota has been issued may at any time
request an increase in the quota quantity
by applying to the Administrator with a
statement showing the need for the
adjustment. The application must be
filed with the Drug & Chemical
Evaluation Section, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
The Administrator may increase the
import quota of the person if and to the
extent that he determines that the
approval is necessary to provide for
medical, scientific, or other legitimate
purposes regarding the chemical. The
Administrator shall specify a period of
time for which the approval is in effect
or shall provide that the approval is in
effect until the Administrator notifies
the applicant in writing that the

approval is terminated.
* * * * *

PART 1316—ADMINISTRATIVE
FUNCTIONS, PRACTICES, AND
PROCEDURES

m 67. The authority citation for Subpart
B of part 1316 continues to read as
follows:

Authority: 21 U.S.C. 830, 871(b).

m 68. Section 1316.23 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1316.23 Confidentiality of identity of
research subjects.
* * * * *

(b) All petitions for Grants of
Confidentiality shall be addressed to the
Administrator, Drug Enforcement
Administration (see the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address):
* * * * *

m 69. Section 1316.24 is amended by
revising the introductory text of
paragraph (b) to read as follows:

§1316.24 Exemption from prosecution for
researchers.
* * * * *

(b) All petitions for Grants of
Exemption from Prosecution for the
Researcher shall be addressed to the
Administrator, Drug Enforcement
Administration, (see the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address)

and shall contain the following:

m 70. The authority citation for Subpart
D of part 1316 continues to read as
follows:

Authority: 21 U.S.C. 811, 812, 871(b), 875,
958(d), 965.

m 71. Section 1316.45 is revised to read
as follows:

§1316.45 Filings; address; hours.
Documents required or permitted to
be filed in, and correspondence relating
to, hearings governed by the regulations

in this chapter shall be filed with the
Hearing Clerk, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address.
This office is open Monday through
Friday from 8:30 a.m. to 5 p.m. eastern
standard or daylight saving time,
whichever is effective in the District of
Columbia at the time, except on national
legal holidays. Documents shall be
dated and deemed filed upon receipt by
the Hearing Clerk.

m 72. Section 1316.46 is amended by
revising paragraph (a) to read as follows:

§1316.46 Inspection of record.

(a) The record bearing on any
proceeding, except for material
described in subsection (b) of this
section, shall be available for inspection
and copying by any person entitled to
participate in such proceeding, during
office hours in the office of the Hearing
Clerk, Drug Enforcement
Administration. See the Table of DEA
Mailing Addresses in § 1321.01 of this

chapter for the current mailing address.
* * * * *

m 73. Section 1316.47 is amended by
revising paragraph (a) to read as follows:

§1316.47 Request for hearing.

(a) Any person entitled to a hearing
and desiring a hearing shall, within the
period permitted for filing, file a request
for a hearing in the following form (see
the Table of DEA Mailing Addresses in
§1321.01 of this chapter for the current
mailing address):

(Date)

Administrator, Drug Enforcement
Administration, Attention: DEA Federal
Register Representative.

Dear Sir: The undersigned
(Name of person) hereby
requests a hearing in the matter of:
(Identification of the

proceeding).
(A) (State with particularity the
interest of the person in the proceeding.)

(B) (State with particularity the
objections or issues, if any, concerning
which the person desires to be heard.)

(C) (State briefly the position of the
person with regard to the particular
objections or issues.)

All notices to be sent pursuant to the
proceeding should be addressed to:

(Name)
(Street address)
(City and State)
Respectfully yours,
(Signature of
person)

W 74. Section 1316.48 is revised to read
as follows:

§1316.48 Notice of appearance.

Any person entitled to a hearing and
desiring to appear in any hearing, shall,
if he has not filed a request for hearing,
file within the time specified in the
notice of proposed rulemaking, a
written notice of appearance in the
following form (see the Table of DEA
Mailing Addresses in § 1321.01 of this
chapter for the current mailing address):

(Date)

Administrator, Drug Enforcement
Administration

(Mailing
Address), Attention: Federal Register
Representative

Dear Sir: Please take notice that
(Name of person) will
appear in the matter of:

(Identification of the

proceeding).

(A) (State with particularity the
interest of the person in the proceeding.)

(B) (State with particularity the
objections or issues, if any, concerning
which the person desires to be heard.)

(C) (State briefly the position of the
person with regard to the particular
objections or issues.)

All notices to be sent pursuant to this
appearance should be addressed to:

(Name)
(Street address)
(City and State)
Respectfully yours,
(Signature of
person)

m 75. Part 1321 is added to 21 CFR
Chapter II to read as follows:

PART 1321—DEA MAILING
ADDRESSES

Sec.
1321.01 DEA mailing addresses.

Authority: 21 U.S.C. 871(b).
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§1321.01 DEA mailing addresses.

The following table provides
information regarding mailing addresses

to be used when sending specified
correspondence to the Drug
Enforcement Administration.

TABLE OF DEA MAILING ADDRESSES

Code of Federal Regulations Section—Topic

DEA Mailing address

DEA Administrator

1308.43(b)—Petition to initiate proceedings for rulemaking
316.23(b)—Petition for grant of confidentiality for research subjects.
1316.24(b)—Petition for exemption from prosecution for researchers.
1316.48—Notice of appearance.

Drug Enforcement Administration, Attn: Admin-
istrator, 8701 Morrissette Drive, Springfield,
VA 22152.

DEA Office of Diversion Control

1301.52(c)—Controlled substances registration return for cancellation

1307.03—Exception request filing.

1307.22—Disposal of controlled substances by the Administration delivery application.

1308.21(a)—Exclusion of nonnarcotic substance.

1308.23(b)—Exemption for chemical preparations.

1308.25(a)—Exclusion of veterinary anabolic steroid implant product application.

1308.31(a)—Exemption of a nonnarcotic prescription product application.

1308.33(b)—Exemption of certain anabolic steroid products application.

1310.13(b)—Exemption for chemical preparations.

1310.21(b)—Sale by Federal departments or agencies of chemicals which could be used to
manufacture controlled substances certification request.

Drug Enforcement Administration, Attn: Office
of Diversion Control/OD, 8701 Morrissette
Drive, Springfield, VA 22152.

DEA Regulatory Section

1301.71(d)—Security system compliance review for controlled substances ..........cc.ccccoceniirneennne
1309.71(c)—Security system compliance review for List | chemicals.

Drug Enforcement Administration, Attn: Regu-
latory Section/ODG, 8701 Morrissette Drive,
Springfield, VA 22152

DEA Import/Export Unit

1310.05(c)—Importer/exporter of tableting or encapsulation machines reporting ...........ccocceeveene

1310.05(e)(1)—Reporting by persons required to keep records and file reports regarding List |
chemicals.

1310.05(e)(2)—Request to submit List | chemicals reports in electronic form.

1310.06(g)—Report of declared exports of machines refused, rejected, or returned.

1312.12(a)—Application for import permit (DEA Form 357).

1312.16(b)—Return unused import permits.

1312.18(b)—Import declaration (DEA Form 236) submission.

1312.19(b)—DEA Form 236 copy 4 filing.

1312.22(a)—Application for export permit (DEA Form 161).

1312.22(d)(8)—Request for return of unacceptable or undeliverable exported controlled sub-
stances.

1312.24(a)—DEA Form 161 copy 2 filing.

1312.27(a)—Special controlled substances export invoice (DEA Form 236) filing.

1312.27(b)(5)(iv)—Request for reexport.

1312.28(d)—Distribution of special controlled substances invoice (DEA Form 236) copy 4.

1312.31(b)—Controlled substances transshipment permit application.

1312.32(a)—Advanced notice of importation for transshipment or transfer of controlled sub-
stances.

1313.12(b)—Authorization to import listed chemicals (DEA Form 486).

1313.12(e)—Quarterly reports of listed chemicals importation.

1313.21(b)—Authorization to export listed chemicals (DEA Form 486).

1313.21(e)—Quarterly reports of listed chemicals exportation.

1313.22(e)—Written notice of declared exports of listed chemicals refused, rejected or undeliv-
erable.

1313.31(b)—Advanced notice of importation for transshipment or transfer of listed chemicals.

1313.32(b)(1)—International transaction authorization (DEA Form 486).

1314.110(a)(1)—Reports for mail-order sales.

1314.110(a)(2)—Request to submit mail-order sales reports in electronic form.

Drug Enforcement Administration, Attn: Import/
Export Unit/ODGI, 8701 Morrissette Drive,
Springfield, VA 22152.

DEA Drug & Chemical Evaluation Section

1303.12(b)—Application for controlled substances procurement quota (DEA Form 250) filing
and request.

1303.12(d)—Controlled substances quota adjustment request.

1303.22—Application for individual manufacturing quota (DEA Form 189) filing and request for
schedule | or Il controlled substances.

1304.31(a)—Manufacturers importing narcotic raw material report submission.

1304.32(a)—Manufacturers importing coca leaves report submission.

Drug Enforcement Administration, Attn: Drug &
Chemical Evaluation Section/ODE, 8701
Morrissette Drive, Springfield, VA 22152.
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TABLE OF DEA MAILING ADDRESSES—Continued

Code of Federal Regulations Section—Topic

DEA Mailing address

1308.24(d)—Exempt narcotic chemical preparations importer/exporter reporting.

1308.24(i)—Exempted chemical preparations listing.

1308.26(a)—Excluded veterinary anabolic steroid implant products listing.

1308.32—Exempted prescription products listing.

1308.34—Exempted anabolic steroid products listing.

1310.05(d)—Bulk manufacturer of listed chemicals reporting.

1315.22—Application for individual manufacturing quota for ephedrine, pseudoephedrine, phen-
ylpropanolamine (DEA Form 189) filing and request.

1315.32(e)—Application for procurement quota for ephedrine, pseudoephedrine, phenyl-
propanolamine (DEA Form 250) filing and request.

1315.32(g)—Procurement quota adjustment request for ephedrine, pseudoephedrine, phenyl-
propanolamine.

1315.34(d)—Application for import quota for ephedrine, pseudoephedrine, phenylpropanola-
mine (DEA Form 488) request and filing.

1315.36(b)—Request import quota increase for ephedrine, pseudoephedrine, or phenyl-
propanolamine.

DEA ARCOS Unit

1304.04(d)—ARCOS separate central reporting identifier request ..........ccccooeeiiierieneniesenee
1304.33(a)—Reports to ARCOS.

Drug Enforcement Administration, Attn:
ARCOS Unit/ODPT, P.O. Box 2520, Spring-
field, VA 22152-2520, OR Drug Enforce-
ment Administration, Attn: ARCOS Unit,
8701 Morrissette Drive, Springfield, VA
22152.

DEA Registration Section

1301.03—Procedures information request (controlled substances registration) .............cccceveene
1301.13(e)(2)—Request DEA Forms 224, 225, and 363.

1301.14(a)—Controlled substances registration application submission.

1301.18(c)—Research project controlled substance increase request.

1301.51—Controlled substances registration modification request.

1301.52(b)—Controlled substances registration transfer request.

1309.03—List | chemicals registration procedures information request.

1309.32(c)—Request DEA Form 510.

1309.33(a)—List | chemicals registration application submission.

1309.61—List | chemicals registration modification request.

Drug Enforcement Administration, Attn: Reg-
istration Section/ODR P.O. Box 2639,
Springfield, VA 22152-2639.

DEA Hearing Clerk

1316.45—Hearings documentation filiNg ...........ccociiiiiiiiic e
1316.46(a)—Inspection of record.

Drug Enforcement Administration, Attn: Hear-
ing Clerk/LJ, 8701 Morrissette Drive, Spring-
field, VA 22152.

1316.47(2)—Request fOr NBAING ........iiiiiiiee et eee e

Drug Enforcement Administration, Attn: Federal
Register Representative/ODL, 8701
Morrissette Drive, Springfield, VA 22152.

Dated: February 25, 2010.
Michele M. Leonhart,
Deputy Administrator.
[FR Doc. 2010-4714 Filed 3—-8-10; 8:45 am]
BILLING CODE 4410-09-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2008-1017]

RIN 1625-AA11

Regulated Navigation Areas; Bars
Along the Coasts of Oregon and
Washington; Correction

AGENCY: Coast Guard, DHS.
ACTION: Correcting amendment.

SUMMARY: The Coast Guard published a
document in the Federal Register on
November 17, 2009, adding a section
and establishing regulated navigation
areas for bars along the coasts of Oregon
and Washington. That document
inadvertently failed to include an option
for mariners to use VHF-FM Channel 16
for notifying the Coast Guard, and also
contained typographical errors
improperly describing VHF-FM
Channel 16 and a position of latitude.
This document corrects the final
regulations.

DATES: Effective March 9, 2010.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
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correction, call or e-mail LT Matthew N.
Jones, Staff Attorney, Thirteenth Coast
Guard District; telephone 206—220—
7110, e-mail Matthew.N.Jones@uscg.mil.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

m Accordingly, 33 CFR part 165 is
amended by making the following
correcting amendment:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1226, 1231; 46 U.S.C.
Chapter 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1(g), 6.04—-1, 6.04-6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2.In § 165.1325, revise paragraphs
(a)(12) and the first sentence in each of
paragraphs (c)(1)(iii), (c)(3)(ii)
introductory text, (c)(4)(iii) introductory
text, and (c)(5)(ii) introductory text to
read as follows:

§165.1325 Regulated Navigation Areas;
Bars Along the Coasts of Oregon and
Washington.

(a) * *x %

(12) Umpqua River Bar, Oreg.: From a
point on the shoreline at 43°41°20” N.,
124°11’58” W. thence westward to
43°41’20” N., 124°13’32” W. thence
southward to 43°38735” N., 24°14’25” W.
thence eastward to a point on the
shoreline at 43°38°35” N., 124°12’35” W.
thence northward along the shoreline to
light “8” at 43°40'57” N., 124°11'13” W.
thence southwestward to a point on the
west bank of the entrance channel at
43°4052” N., 124°11'34” W. thence
southwestward along the west bank of
the entrance channel thence northward
along the seaward shoreline to the
beginning.

* * * * *

(C) * k%

(1) I

(iii) The Coast Guard will notify the
public of bar restrictions and bar
closures via a Broadcast Notice to
Mariners on VHF-FM Channel 16 and
22A. % * %

(3) * x %

(ii) The master or operator of any
uninspected passenger vessel operating
in a regulated navigation area
established in paragraph (a) of this
section during the conditions described
in paragraph (c)(3)(i)(A) of this section
shall contact the Coast Guard on VHF-
FM Channel 16 or 22A prior to crossing

the bar between sunset and sunrise.

(4) E

(iii) The master or operator of any
small passenger vessel operating in a
regulated navigation area established in
paragraph (a) of this section during the
conditions described in paragraph
(c)(4)(1)(A) of this section shall contact
the Coast Guard on VHF-FM Channel
16 or 22A prior to crossing the bar
between sunset and sunrise. * * *

(5) * % %

(ii) The master or operator of any
commercial fishing vessel operating in a
regulated navigation area established in
paragraph (a) of this section during the
conditions described in paragraph
(c)(5)(1)(A) of this section shall contact
the Coast Guard on VHF-FM Channel
16 or 22A prior to crossing the bar

between sunset and sunrise. * * *
* * * * *

Dated: February 17, 2010.
G.T. Blore,

Rear Admiral, U.S. Coast Guard, Commander,
Thirteenth Coast Guard District.

[FR Doc. 2010—4769 Filed 3—8—10; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF TRANSPORTATION

Saint Lawrence Seaway Development
Corporation

33 CFR Part 401

[Docket No. SLSDC-2010-0001]

RIN 2135-AA30

Seaway Regulations and Rules:
Periodic Update, Various Categories

AGENCY: Saint Lawrence Seaway
Development Corporation, DOT.

ACTION: Final Rule.

SUMMARY: The Saint Lawrence Seaway
Development Corporation (SLSDC) and
the St. Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Regulations and
Rules (Practices and Procedures in
Canada) in their respective jurisdictions.
Under agreement with the SLSMGC, the
SLSDC is amending the joint regulations
by updating the Seaway Regulations and
Rules in various categories. The changes
will update the following sections of the
Regulations and Rules: Condition of
Vessels; Radio Communications; and
General. These amendments are
necessary to take account of updated
procedures and will enhance the safety
of transits through the Seaway. Several

of the proposed amendments are merely
editorial or for clarification of existing
requirements.

DATES: The final rule is effective March
9, 2010.

FOR FURTHER INFORMATION CONTACT:
Carrie Mann Lavigne, Chief Counsel,
Saint Lawrence Seaway Development
Corporation, 180 Andrews Street,
Massena, New York 13662; 315—64—
3200.

SUPPLEMENTARY INFORMATION: The Saint
Lawrence Seaway Development
Corporation (SLSDC) and the St.
Lawrence Seaway Management
Corporation (SLSMC) of Canada, under
international agreement, jointly publish
and presently administer the St.
Lawrence Seaway Regulations and
Rules (Practices and Procedures in
Canada) in their respective jurisdictions.
Under agreement with the SLSMC, the
SLSDC is amending the joint regulations
by updating the Regulations and Rules
in various categories. The changes will
update the following sections of the
Regulations and Rules: Condition of
Vessels; Radio Communications; and
General. These updates are necessary to
take account of updated procedures
which will enhance the safety of transits
through the Seaway. Many of these
proposed changes are to clarify existing
requirements in the regulations. Where
new requirements or regulations are
being made, an explanation for such a
change is provided below.

The joint regulations are effective in
Canada on March 15, 2010. For
consistency, because these are under
international agreement, joint
regulations, and to avoid confusion
among users of the Seaway, the SLSDC
finds that there is good cause to make
the U.S. version of the amendments
effective upon publication.

Regulatory Notices: Privacy Act:
Anyone is able to search the electronic
form of all comments received into any
of our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review DOT’s
complete Privacy Act Statement in the
Federal Register published on April 11,
2000 (Volume 65, Number 70; Pages
19477-78) or you may visit http://
www.Regulations.gov.

The Notice of Proposed Rulemaking
was published in the Federal Register
on January 27, 2010 (75 FR 4331). No
comments were received on the NPRM;
however upon further review with the
SLSMC, one proposed rule in the
Seaway Navigation section regarding the
vessel speed at which to approach a
bridge is not included in the final rule.
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The SLSDC is amending two sections
of the Condition of Vessels portion of
the joint Seaway regulations. Under
section 401.10, “Mooring lines”, the
SLSDC is proposing to permit vessels
with synthetic lines to transit the
Seaway with a spliced eye of 1.8 m
instead of the current 2.4 m. The
SLSMC has conducted tests regarding
the effectiveness of the smaller spliced
eye and has determined that a spliced
eye of 1.8 m for synthetic lines is
sufficient for safety purposes. In
addition, two changes are being made to
section 401.12, “Minimum
requirements—mooring lines and
fairleads”. These amendments would set
specific requirements for each mooring
line to ensure that safety is maintained
through proper use of appropriate
strength wire specific to vessel size.
These changes are being made based on
tests conducted by the SLSMC in
conjunction with relevant industry
stakeholders.

In the Radio Communications section,
two changes are being made . The
changes to section 401.61, “Assigned
frequencies”, and section 401.63, “Radio
procedures”, reflect the requirement that
channel 12 is to be used in lieu of
channel 13 in the Seaway Sodus sector.
This change is based on two years of
testing and troubeshooting radio
problems on Lake Ontario that
determined that channel 12 would
provide a more effective communication
medium than does channel 13.
Corresponding edits have been
proposed for Schedule III to reflect the
channel change.

Two changes are being made to the
“General” section. In section 401.90,
“Boarding for inspection”, vessels will
be required to provide a safe and
approved means of boarding for
inspectors. Currently the pigeon holes
used by inspectors to board vessels
typically fill with ice and snow making
access between the tug and barge a
safety hazard. In section 401.94,
“Keeping copies of documents”, a vessel
will be required to keep, in either
electronic or paper form, a copy of: the
vessel’s valid inspection report; the
rules and procedures; and, Seaway
Notices for the current navigation year.
The other changes to the joint
regulations are merely editorial or to
clarify existing requirements.

Regulatory Evaluation

This regulation involves a foreign
affairs function of the United States and
therefore Executive Order 12866 does
not apply and evaluation under the
Department of Transportation’s
Regulatory Policies and Procedures is
not required.

Regulatory Flexibility Act
Determination

I certify this regulation will not have
a significant economic impact on a
substantial number of small entities.
The St. Lawrence Seaway Regulations
and Rules primarily relate to
commercial users of the Seaway, the
vast majority of whom are foreign vessel
operators. Therefore, any resulting costs
will be borne mostly by foreign vessels.

Environmental Impact

This regulation does not require an
environmental impact statement under
the National Environmental Policy Act
(49 U.S.C. 4321, et reg.) because it is not
a major federal action significantly
affecting the quality of the human
environment.

Federalism

The Corporation has analyzed this
rule under the principles and criteria in
Executive Order 13132, dated August 4,
1999, and has determined that this
proposal does not have sufficient
federalism implications to warrant a
Federalism Assessment.

Unfunded Mandates

The Corporation has analyzed this
rule under Title II of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4, 109 Stat. 48) and determined that
it does not impose unfunded mandates
on State, local, and tribal governments
and the private sector requiring a
written statement of economic and
regulatory alternatives.

Paperwork Reduction Act

This regulation has been analyzed
under the Paperwork Reduction Act of
1995 and does not contain new or
modified information collection
requirements subject to the Office of
Management and Budget review.

List of Subjects in 33 CFR Part 401

Hazardous materials transportation,
Navigation (water), Penalties, Radio,
Reporting and recordkeeping
requirements, Vessels, Waterways.

m Accordingly, the Saint Lawrence
Seaway Development Corporation is
amending 33 CFR Part 401, Regulations
and Rules, as follows:

PART 401—SEAWAY REGULATIONS
AND RULES

Subpart A—Regulations

m 1. The authority citation for subpart A
of part 401 continues to read as follows:
Authority: 33 U.S.C. 983(a) and 984(a)(4),

as amended; 49 CFR 1.52, unless otherwise
noted.

m 2.In §401.10 revise paragraph (a)(3)
and (b) to read as follows:

§401.10 Mooring lines.

(a) * x %

(3) Be fitted with a hand spliced eye
or Flemish type mechanical spliced eye
of not less than 2.4 m long for wire lines
and 1.8 m long spliced eye for approved
synthetic lines;

* * * * *

(b) Unless otherwise permitted by an
officer, vessels greater than 150 m shall
only use wire mooring lines with a
breaking strength that complies with the
minimum specifications set out in the
table to this section shall be used for

securing a vessel in lock chambers.
* * * * *

m 3.In §401.12 redesignate paragraph
(a)(4) as (a)(3)(iii) and revise paragraphs
(a)(1) introductory text, (a)(2), (a)(3)
introductory text, and (b) introductory
text to read as follows:

§401.12 Minimum requirements—mooring
lines and fairleads.

(a) * x %

(1) Vessels of 100 m or less in overall
length shall have at least three mooring
lines—wires or synthetic hawsers, two
of which shall be independently power
operated and one if synthetic may be
hand held.

* * * * *

(2) Vessels of more than 100 m but not
more than 150 m in overall length shall
have three mooring lines—wires or
synthetic hawsers, which shall be
independently power operated by
winches, capstans or windlasses. All
lines shall be led through closed chocks
or fairleads acceptable to the Manager
and the Corporation.

(3) Vessels of more than 150 m in
overall length shall have four mooring
lines—wires, independently power
operated by the main drums of adequate
power operated winches as follows:

* * * * *

(b) Unless otherwise permitted by the
officer, the following table sets out the
requirements for the location of
fairleads or closed chocks for vessels of

100 m or more in overall length:
* * * * *

m 4. Revise §401.61 to read as follows:

§401.61 Assigned frequencies.

The Seaway stations operate on the
following assigned VHF frequencies:

156.8 MHz—(channel 16)—Distress
and Calling.

156.7 MHz—(channel 14)—Working
(Canadian Stations in Sector 1 and the
Welland Canal).

156.6 MHz—(channel 12)—Working
(U.S. Station in Lake Ontario)
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156.6 MHz—(channel 12)—Working
(U.S. Stations in Sector 2 of the River).

156.55 MHz—(channel 11)—Working
(Canadian Stations in Sector 3, Lake
Ontario and Lake Erie).

m 5. Revise §401.63 to read as follows:

CHANNELS OF COMMUNICATION

§401.63 Radio Procedures.

Every vessel shall use the channels of
communication in each control sector as
listed in the table to this section.

Control . .
Station sector Sector limits Call in Work L'fvt:tgwg

number
Seaway Beauharnois ..... 1| C.I.P No.21t0 C.LPNO. 6=7 ...ooiriiiiiieiecceee Ch. 14 ......... Ch. 14 ......... Ch. 14
Seaway Eisenhower ....... 2 | C.I.LP. No. 67 to C.I.LP. No. 10-11 ....ccccoiiiiiiiiiiees Ch.12 ... Ch.12 ... Ch. 12
Seaway Iroquois ............. 3 | C.I.P. No. 10-11 To Crossover Island ............cccoeeene. Ch. 11 ......... Ch. 11 .......... Ch. 11
Seaway Clayton 4 | Crossover Island to Cape Vincent ..........cccccovvveveennns Ch. 13 .......... Ch. 13 .......... Ch. 13
Seaway Sodus 4 | Cape Vincent to Mid Lake Ontario .......c..cccceeceevernenne. Ch.12 ......... Ch.12 ......... Ch. 16
Seaway Newcastle . 5 | Mid Lake Ontario To C.I.P. No. 15 .....ccccoiiiiiiiiiies Ch. 11 .......... Ch. 11 .......... Ch. 16
Seaway Welland ............ 6 | C.I.LP. No. 1510 C.I.LP. NO. 16 ..ot Ch. 14 ......... Ch. 14 ......... Ch. 14
Seaway Long Point ........ 7 | C.I.P. No. 16 to Long Point .......cccceveviiieniiieceeeen, Ch. 11 .......... Ch. 11 ... Ch. 16

m 6.In §401.90, add a new paragraph
(d) to read as follows:

§401.90 Boarding for inspections.
* * * * *

(d) Vessels shall provide a safe and
approved means of boarding. Pigeon
holes are not accepted as a means of
boarding and an alternate safe means of
access shall be provided.

m 7.In §401.94, revise paragraph (a) to
read as follows:

§401.94 Keeping copies of documents.
(a) A copy of these Regulations
(subpart A of part 401), a copy of the
vessel’s valid Vessel Inspection Report
and the Seaway Notices for the current
navigation year shall be kept on board
every vessel in transit. For the purposes

of this section, a copy may be kept in
either paper or electronic format so long
as it can be accessed in the wheelhouse.
* * * * *

m 8. In Schedule Il to Subpart A—
Calling-in table, revise sections
numbered (18), (35), and (36) to read as
follows:

SCHEDULE Il TO SUBPART A OF PART 401—CALLING-IN TABLE

C.1.P. and checkpoint

Station to call

Message content

* *

18. Sodus Point

* *

35. Mid-Lake Ontario-Entering Sector 4 ...........

36. Sodus Point

* * *

Seaway Sodus, Channel 12

* * *

Seaway Sodus, Channel 12
2. Location.
Seaway Sodus, Channel 12

* *

1. Name of Vessel.
2. Location.
3. ETA Mid-Lake Ontario.

* *

1. Name of Vessel.

1. Name of Vessel.

2. Location.

3. Updated ETA Cape Vincent or Lake Ontario
Port.

4. Confirm River Pilot Requirement.

5. Pilot requirement—Snell Lock and/or Upper
Beauharnois Lock. (inland vessels only).

* *

* * * * *

Issued at Washington, DC, on March 3,
2010.

Saint Lawrence Seaway Development
Corporation.

Collister Johnson, Jr.,

Administrator.

[FR Doc. 2010-4898 Filed 3—8—10; 8:45 am|]
BILLING CODE 4910-61-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2009-0859; FRL-9123-3]
Revisions to the California State

Implementation Plan, San Joaquin
Valley Air Pollution Control District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is finalizing approval of
revisions to the San Joaquin Valley Air

Pollution Control District (SJVAPCD)
portion of the California State
Implementation Plan (SIP). These
revisions were proposed in the Federal
Register on December 18, 2009 and
concern reduction of animal matter and
volatile organic compound (VOC)
emissions from crude oil production,
cutback asphalt, and petroleum solvent
dry cleaning. We are approving local
rules that regulate these emission
sources under the Clean Air Act as
amended in 1990 (CAA or the Act).

DATES: Effective Date: This rule is
effective on April 8, 2010.
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ADDRESSES: EPA has established docket
number EPA-R09-OAR-2009-0859 for
this action. The index to the docket is
available electronically at http://
www.regulations.gov and in hard copy
at EPA Region IX, 75 Hawthorne Street,
San Francisco, California. While all
documents in the docket are listed in
the index, some information may be
publicly available only at the hard copy
location (e.g., copyrighted material), and
some may not be publicly available in

either location (e.g., CBI). To inspect the
hard copy materials, please schedule an
appointment during normal business
hours with the contact listed in the FOR
FURTHER INFORMATION CONTACT section.

FOR FURTHER INFORMATION CONTACT:
Joanne Wells, EPA Region IX, (415)
947-4118, wells.joanne@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to EPA.

Table of Contents

1. Proposed Action
II. Public Comments and EPA Responses
III. EPA Action
IV. Statutory and Executive Order Reviews

I. Proposed Action

On December 18, 2009 (74 FR 67154),
EPA proposed to approve the following
rules into the California SIP.

Local agency Rule No. Rule title Amended Submitted
SJVAPCD ......... 4104 | Reduction of Animal Matter ..........cccoeceiiriininiere e 12/17/92 8/24/07
SJVAPCD ......... 4404 | Heavy Oil Test Station—Kern County .........cccoeciiiiiiiiiiniiiiiieseeciee s 12/17/92 8/24/07
SJVAPCD ......... 4641 | Cutback, Slow Cure, and Emulsified Asphalt, Paving and Maintenance 12/17/92 8/24/07

Operations.
SJVAPCD ......... 4672 | Petroleum Solvent Dry Cleaning Operations .........c.ccceoveerieerieeenieeseesnieennns 12/17/92 8/24/07

We proposed to approve these rules
because we determined that they
complied with the relevant CAA
requirements. Our proposed action
contains more information on the rules
and our evaluation.

II. Public Comments and EPA
Responses

EPA’s proposed action provided a 30-
day public comment period. We did not
receive any comments on the proposed
action.

III. EPA Action

No comments were submitted that
change our assessment that the
submitted rules comply with the
relevant CAA requirements. Therefore,
as authorized in section 110(k)(3) of the
Act, EPA is fully approving these rules
into the California SIP.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
State choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves State law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by State law. For that reason,
this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the State, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by May 10, 2010.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, Reporting and recordkeeping
requirements, Volatile organic
compounds.
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Dated: February 12, 2010.
Jane Diamond,
Acting Regional Administrator, Region IX.
m Part 52, Chapter I, Title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California
m 2. Section 52.220 is amended by

adding paragraph (c)(351) (i)(C) to read
as follows:

§52.220 Identification of plan.
* * * * *

(C) * x %

(351) * % %

(1) * % %

(C) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 4104, “Reduction of Animal
Matter,” Rule 4404, “Heavy Oil Test
Station—Kern County,” adopted May
21, 1992 and amended on December 17,
1992.

(2) Rule 4641, “Cutback, Slow Cure,
and Emulsified Asphalt, Paving and
Maintenance Operations,” Rule 4672,
“Petroleum Solvent Dry Cleaning
Operations,” adopted April 11, 1991 and
amended on December 17, 1992.

* * * * *
[FR Doc. 2010-4967 Filed 3-8-10; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[DA 10-340; MB Docket No. 10-21; RM-
11590]

Television Broadcasting Services;
Birmingham, AL

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has before it
a petition for rulemaking filed by
Alabama Educational Television
Commission, the licensee of
noncommercial educational station
WBIQ(TV), channel *10, Birmingham,
Alabama, requesting the substitution of
channel *39 for channel *10 at
Birmingham.

DATES: This rule is effective March 9,
2010.

FOR FURTHER INFORMATION CONTACT:
Adrienne Y. Denysyk, Media Bureau,
(202) 418-1600.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MB Docket No. 10-21,
adopted February 26, 2010, and released
March 2, 2010. The full text of this
document is available for public
inspection and copying during normal
business hours in the FCC’s Reference
Information Center at Portals II, CY—
A257, 445 12th Street, SW.,
Washington, DC 20554. This document
will also be available via ECFS (http://
fjallfoss.fcc.gov/ecfs/). This document
may be purchased from the
Commission’s duplicating contractor,
Best Copy and Printing, Inc., 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, telephone 1-
800—478-3160 or via the company’s
Web site, http://www.bcipweb.com. To
request materials in accessible formats
for people with disabilities (braille,
large print, electronic files, audio
format), send an e-mail to
fee504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).

This document does not contain
information collection requirements
subject to the Paperwork Reduction Act
of 1995, Public Law 104-13. In addition,
therefore, it does not contain any
information collection burden “for small
business concerns with fewer than 25
employees,” pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4). Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

The Commission will send a copy of
this Report and Order in a report to be
sent to Congress and the Government
Accountability Office pursuant to the
Congressional review Act, see 5 U.S.C.
801(a)(1)(A).

List of Subjects in 47 CFR Part 73
Television, Television broadcasting.

m For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR Part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.622 [Amended]

m 2. Section 73.622(i), the Post-
Transition Table of DTV Allotments
under Alabama, is amended by adding

channel *39 and removing channel *10
at Birmingham.

Federal Communications Commission.

Clay C. Pendarvis,

Associate Chief, Video Division, Media
Bureau.

[FR Doc. 2010-4980 Filed 3-8-10; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 80

[WT Docket No. 04-257 and RM-10743; FCC
10-6]

Maritime Communications

ACTION: Final rule; correction.

SUMMARY: The Federal Communications
Commission published in the Federal
Register of February 2, 2010 (75 FR
5241), a document in the Maritime
Radio Services, WT Docket No. 04-257,
which included a Final Rules Appendix
that reflected the amended adoption of
a certain rule. This document corrects
the amendment of that section as set
forth below.
DATES: March 9, 2010.
FOR FURTHER INFORMATION CONTACT:
Stana Kimball, Mobility Division,
Wireless Telecommunications Bureau,
at Stanislava.Kimball@FCC.gov or at
(202) 418-1306, or TTY (202) 418-7233.
SUPPLEMENTARY INFORMATION: The
Federal Communications Commission
published a document in the Federal
Register of February 2, 2010 (75 FR
5241) to ensure that its rules governing
the Maritime Radio Services continue to
promote maritime safety, maximize
effective and efficient use of the
spectrum available for maritime
communications, accommodate
technological innovation, avoid
unnecessary regulatory burdens, and
maintain consistency with international
maritime standards to the extent
consistent with the United States public
interest. This document corrects a rule
amendment set forth in the document
published in the Federal Register of
February 2, 2010 (75 FR 5241).

In rule FR Doc. 2010-2095 published
on February 2, 2010 (75 FR 5241), make
the following correction:

§80.385 [Corrected]

m On page 5241, in the third column,
revise paragraph (a)(1) to read as
follows:

“a)* * *

(1) The Automated Maritime
Communications System (AMTS) is an
automated maritime
telecommunications system.”
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Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2010-4603 Filed 3—8—10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 060525140-6221-02]
RIN 0648-XU16

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Snapper-
Grouper Resources of the South
Atlantic; Trip Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; trip limit
reduction.

SUMMARY: NMFS reduces the
commercial trip limit for golden tilefish
in the South Atlantic to 300 b (136 kg)
per trip in or from the exclusive
economic zone (EEZ). This trip limit
reduction is necessary to protect the
South Atlantic golden tilefish resource.
DATES: This rule is effective 12:01 a.m.,
local time, March 18, 2010, through
December 31, 2010, unless changed by
further notification in the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Catherine Bruger, telephone 727-824—
5305, fax 727-824-5308, e-mail
Catherine.Bruger@noaa.gov.

SUPPLEMENTARY INFORMATION: The
snapper-grouper fishery of the South
Atlantic is managed under the Fishery
Management Plan for the Snapper-
Grouper Resources of the South Atlantic
(FMP). The FMP was prepared by the
South Atlantic Fishery Management
Council and is implemented under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act by regulations at 50 CFR part 622.

Under 50 CFR 622.44(c)(2), NMFS is
required to reduce the trip limit in the
commercial fishery for golden tilefish
from 4,000 1b (1,814 kg) to 300 1b (136
kg) per trip when 75 percent of the
fishing year quota is met, by filing a
notification to that effect in the Federal
Register. Based on current statistics,
NMFS has determined that 75 percent of
the available commercial quota of
295,000 1b (133,810 kg), gutted weight,
for golden tilefish will be reached on or
before March 18, 2010. Accordingly,
NMEFS is reducing the commercial
golden tilefish trip limit to 300 1b (136
kg) in the South Atlantic EEZ from
12:01 a.m., local time, on March 18,
2010, until the quota is reached and the
fishery closes or through December 31,
2010, whichever occurs first.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant

Administrator for Fisheries, NOAA,
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such prior notice
and opportunity for public comment is
unnecessary and contrary to the public
interest. Such procedures would be
unnecessary because the rule itself has
already been subject to notice and
comment, and all that remains is to
notify the public of the trip limit
reduction. Allowing prior notice and
opportunity for public comment is
contrary to the public interest because
of the need to immediately implement
this action to protect the fishery because
the capacity of the fishing fleet allows
for rapid harvest of the quota. Prior
notice and opportunity for public
comment would require time and would
potentially result in a harvest well in
excess of the established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30—-day delay in the effectiveness of this
action under 5 U.S.C. 553(d)(3).

This action is taken under 50 CFR
622.43(a) and is exempt from review
under Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: March 3, 2010.
Emily H. Menashes,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-4985 Filed 3—4-10; 4:15 pm]
BILLING CODE 3510-22-S
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0235; Directorate
Identifier 2010—-CE-010-AD]

RIN 2120-AA64

Airworthiness Directives; AeroSpace
Technologies of Australia Pty Ltd
Models N22B, N22S, and N24A
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as: The results of
full scale fatigue tests being conducted
by the manufacturer have shown the
need for inspection of critical fastener
holes in the stub wing upper front spar
cap, near the wing strut attachment. The
proposed AD would require actions that
are intended to address the unsafe
condition described in the MCAL
DATES: We must receive comments on
this proposed AD by April 23, 2010.
ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue, SE.,

Washington, DC 20590.
e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4059; fax: (816) 329—4090; e-mail:
doug.rudolph@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0235; Directorate Identifier
2010-CE-010-AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On July 11, 1997, we issued AD 97—
11-12, Amendment 39-10041 (62 FR
28997, May 29, 1997). That AD required
actions intended to address an unsafe
condition on the products listed above.

Since we issued AD 97—-11-12, the
manufacturer has revised the service

information to simplify the visual
inspection method.

The Civil Aviation Safety Authority
(CASA), which is the aviation authority
for Australia, has issued AD GAF-N22—
52, Amendment 1, dated January 2010
(referred to after this as “the MCAI”), to
correct an unsafe condition for the
specified products. The MCALI states:

The results of full scale fatigue tests being
conducted by the manufacturer have shown
the need for inspection of critical fastener
holes in the stub wing upper front spar cap,
near the wing strut attachment.

Amendment 1 adopts the manufacturer’s
latest service bulletin. Its new inspection
method avoids having to remove the Huck
bolts and the potential to damage the holes.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

AeroSpace Technologies of Australia
Limited has issued Nomad Service
Bulletin NMD-53-22, dated April 17,
2007. The actions described in this
service information are intended to
correct the unsafe condition identified
in the MCAL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
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policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 25 products of U.S. registry.
We also estimate that it would take
about 2 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $4,250, or $170 per
product.

In addition, we estimate that any
necessary follow-on actions would take
about 4 work-hours and require parts
costing $2,500, for a cost of $2,840 per
product. We have no way of
determining the number of products
that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-10041 (62 FR
28997, May 29, 1997), and adding the
following new AD:

AeroSpace Technologies of Australia Pty
Ltd: Docket No. FAA-2010-0235;
Directorate Identifier 2010—-CE-010-AD.

Comments Due Date

(a) We must receive comments by April 23,
2010.

Affected ADs

(b) This AD supersedes 97-11-12,
Amendment 39-10041.

Applicability
(c) This AD applies to Models N22B, N228S,

and N24A airplanes, all serial numbers,
certificated in any category.

Subject

(d) Air Transport Association of America
(ATA) Code 57: Wings.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The results of full scale fatigue tests being
conducted by the manufacturer have shown
the need for inspection of critical fastener
holes in the stub wing upper front spar cap,
near the wing strut attachment.

Amendment 1 adopts the manufacturer’s
latest service bulletin. Its new inspection
method avoids having to remove the Huck
bolts and the potential to damage the holes.

Actions and Compliance

(f) Unless already done, do the following
actions in accordance with Nomad Service
Bulletin NMD-53-22, dated April 17, 2007:

(1) Within the next 100 hours time-in-
service (TIS) after the effective date of this
AD or within the next 90 days after the
effective date of this AD, whichever occurs

first, install an inspection hole in the left-
hand and right-hand stub wing bottom skin.

(2) Before further flight after installing the
inspection holes required in paragraph (f)(1)
of this AD, initially inspect the stub wing
front spar cap for cracks. Repetitively inspect
thereafter every 600 hours TIS.

(3) If any crack is found during any
inspection required in paragraph (f)(2) of this
AD, before further flight contact Customer
Support Manager, Gippsland Aeronautics Pty
Ltd., P.O. Box 881, MORWELL, Victoria,
3040, Australia; phone: +61 3 5172 1200; fax:
+61 3 5172 1201; e-mail:
support@gippsaero.com, for an FAA-
approved repair scheme/modification and
incorporate the repair scheme/modification.
Due to FAA policy, the repair scheme/
modification for crack damage must include
an immediate repair of the crack. The repair
scheme cannot be by repetitive inspection
only. The repair scheme/modification may
incorporate repetitive inspections in addition
to the repetitive inspections required in
paragraph (f)(2) of this AD. Continued
operational flight with un-repaired crack
damage is not permitted.

FAA AD Differences

Note: This AD differs from the MCAI and/
or service information as follows: The MCAI
states to follow the service bulletin. The
service bulletin does not specifically call out
a corrective action if cracks are found. The
FAA is including specific instruction of
corrective action in the AD.

Other FAA AD Provisions

(g) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Doug Rudolph, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4059; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(h) Refer to MCAI Civil Aviation Safety
Authority (CASA) AD GAF-N22-52,
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Amendment 1, dated January 2010; and
Nomad Service Bulletin NMD-53-22, dated
April 17, 2007, for related information.

Issued in Kansas City, Missouri, on March
2, 2010.
Sandra J. Campbell,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2010-5009 Filed 3-8-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-0220; Directorate
Identifier 2008—NM-166—AD]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Model F.28 Mark 0070
and 0100 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above. This proposed
AD results from mandatory continuing
airworthiness information (MCAI)
originated by an aviation authority of
another country to identify and correct
an unsafe condition on an aviation
product. The MCAI describes the unsafe
condition as: Due to their position on
the airplane, fuel fire shut-off valve
actuators P/N [part number] 9409122 are
susceptible to freezing, which has an
adverse effect on the operation of the
valve. Also, due to various causes, the
failure rate of [fuel fire shut-off valve]
actuator P/N 9409122 is higher than
expected. Failure or freezing of the
actuator may prevent the flight crew to
close the fuel fire shut-off valve in case
of an engine fire. Due to their position
on the aeroplane, fuel crossfeed valve
actuators P/N 9409122 are susceptible to
freezing, which has an adverse effect on
the operation of the valve. This
condition, if not corrected, may generate
fuel asymmetry alerts when a valve
remains in the open position after being
selected closed. It may also prevent the
flight crew from correcting a fuel
asymmetry when a valve remains in the
closed position after being selected
open. One event was reported where,
due to such problems, the flight crew
shut down an engine in-flight and
diverted the aircraft. [D]ue to their
position on the aircraft, ice may form on
actuators P/N 9409122 installed on fuel

crossfeed valves and fuel fire shut-off
valves. Tests revealed that the ice can
prevent the actuator and thus the valve
from operating in flight (frozen stuck).
The proposed AD would require
actions that are intended to address the
unsafe condition described in the MCALI

DATES: We must receive comments on
this proposed AD by April 23, 2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-40, 1200 New Jersey Avenue, SE.,
Washington, DC, between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this proposed AD, contact Fokker
Services B.V., Technical Services Dept.,
P.O. Box 231, 2150 AE Nieuw-Vennep,
the Netherlands; telephone +31 (0)252—
627-350; fax +31 (0)252-627-211; e-
mail technicalservices.fokkerservices@
stork.com; Internet http://
www.myfokkerfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.
regulations.gov; or in person at the
Docket Operations office between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. The AD docket
contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Operations
office (telephone (800) 647-5527) is in
the ADDRESSES section. Comments will
be available in the AD docket shortly
after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer,
International Branch, ANM-116,
Transport Airplane Directorate, FAA,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 227-1137; fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-0220; Directorate Identifier
2008-NM-166—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD based on those comments.

We have lengthened the 30-day
comment period for proposed ADs that
address MCALI originated by aviation
authorities of other countries to provide
adequate time for interested parties to
submit comments. The comment period
for these proposed ADs is now typically
45 days, which is consistent with the
comment period for domestic transport
ADs.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directives 2009-0168,
dated August 3, 2009; 2009-0116, dated
May 29, 2009; and 2007-0122, dated
May 3, 2007 (corrected May 7, 2007)
(referred to after this as “the MCAI”); to
correct an unsafe condition for the
specified products. EASA AD 2007—
0122 states:

In-service experience revealed that, due to
their position on the aircraft, ice may form
on actuators P/N 9409122 installed on fuel
crossfeed valves and fuel fire shut-off valves.
Tests revealed that the ice can prevent the
actuator and thus the valve from operating in
flight (frozen stuck). A new actuator is being
developed by Fokker Services. However, an
airworthiness assessment revealed that
interim actions are required for actuators p/
n 9409122 installed on fuel crossfeed valves
and fuel fire shut-off valves until the new
actuators are installed. Fokker Services have
issued Service Bulletin (SB) SBF100-28—049
to introduce interim actions that will reduce
the probability that fuel crossfeed and fuel
fire shut-off valves equipped with actuators
p/n 9409122 do not operate due to ice. The
interim actions consist of an operational
check of the actuators and the application of
a grease layer on the actuators, followed by
a weekly visual check of the applied grease
layer and a 4-weekly operational check of the
actuators.
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For the reasons stated above, this
Airworthiness Directive (AD) requires
compliance with instructions contained in
the referenced SB. This AD has been re-
published to correct typographical errors in
the ‘Remarks’ section, where the word
‘Proposed’ should have been deleted.

EASA AD 2009-0116 states:

Due to their position on the aeroplane, fuel
crossfeed valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. This
condition, if not corrected, may generate fuel
asymmetry alerts when a valve remains in
the open position after being selected closed.
It may also prevent the flight crew from
correcting a fuel asymmetry when a valve
remains in the closed position after being
selected open. One event was reported
where, due to such problems, the flight crew
shut down an engine in-flight and diverted
the aircraft.

Aeroplanes with serial numbers 11244
through 11441 were delivered from the
production line with actuators P/N 9401037
(“chimney type”) installed. However, on
some aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel
crossfeed valves. As a result, those
aeroplanes are also affected by this unsafe
condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0126 that
required the replacement of all P/N 9409122
fuel crossfeed valve actuators in accordance
with Fokker Services SBF100-28-046 with
new actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-28—
061 to introduce these improved actuators on
aeroplanes.

As the compliance time of EASA AD 2008—
0126 has not yet expired, both P/N 9409122
and P/N 53-0013 fuel crossfeed valve
actuators can currently be installed on
aeroplanes affected by this AD.

For the reasons described above, this EASA
AD retains the requirements of AD 2008—
0126, which is superseded, and adds the
requirement to install the new P/N 53-0027
actuators. This AD also allows direct
installation of P/N 53—-0027 on aeroplanes
that are still in pre-SBF100-28-046
configuration, provided this is done within
the compliance time as established for that
SB in AD 2008-0126 and retained by this
new AD.

EASA AD 2009-0168 states:

Due to their position on the aeroplane, fuel
fire shut-off valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. Also, due
to various causes, the failure rate of actuator
P/N 9409122 is higher than expected. Failure
or freezing of the actuator may prevent the
flight crew to close the fuel fire shut-off valve
in case of an engine fire.

Aeroplanes with serial numbers 11244
through 11441 were delivered from the
production line with actuators P/N 9401037
(“chimney type”) installed. However, on
some aeroplanes, these actuators have
subsequently been replaced in service with

TABLE—SERVICE INFORMATION

actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel fire
shut-off valves. As a result, those aeroplanes
are also affected by this unsafe condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0193,
requiring the replacement of all P/N 9409122
fuel fire shut-off valve actuators with new
actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-76—
020 to introduce these improved actuators on
aeroplanes.

As a consequence of EASA AD 2008-0193,
both P/N 9409122 and P/N 53-0013 fuel fire
shut-off valve actuators are currently
installed on aeroplanes affected by this AD.

For the reasons described above, this EASA
AD supersedes AD 2008-0193 and requires
the installation of new P/N 53-0027
actuators. This AD also prohibits the
installation of P/N 53-0013 actuators in
accordance with SBF100-76-018 (which has
been cancelled), as previously required by
EASA AD 2008-0193.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

Fokker Services B.V. has issued the
service bulletins identified in the
following table.

Fokker Service Bulletin—

Dated—

SBF100-28-046, including the drawings identified in the subsequent table, “Table—Drawings Included in Fokker Serv-

ice Bulletin SBF100-28-046”

March 27, 2008.

SBIFT00—28—049 ......oiiiiieitieiieeteet et ettt ettt sttt et e s r e R e E R £ e R R e e R R £ e et AR e et ARe e R e e eR e e R e R e e R e e Rt eR e e Rt e e e renreenenreenenneenene April 3, 2007.

SBF100-28-061, including the drawings identified in the subsequent table, “Table—Drawings Included in Fokker Serv- | April 20, 2009.
ice Bulletin SBF100-28—-061”

SBF100-76-020, including the drawings identified in the subsequent table, “Table—Drawings Included in Fokker Serv- | April 20, 2009.
ice Bulletin SBF100-76—020, and including Fokker Manual Change Notification—Maintenance Documentation
MCNM-F100-133, dated April 20, 2009”

TABLE—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100—-28-046

Fokker drawing— Sheet— Issue— Dated—

WATT94 e e 007 | D oo March 27, 2008.

WATTO4 et 008 | D oot March 27, 2008.

TABLE—DRAWINGS INCLUDED IN FOKKER SE

Fokker Drawing— Sheet— Issue— Dated—
WATT94 e 007 | D e April 20, 2009.
WATT94 e 008 | D e April 20, 2009.
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TABLE—DRAWINGS INCLUDED IN FOKKER SERVICE BULLETIN SBF100-76-020

Fokker drawing— Sheet— Issue— Dated—
WATABO ..ot 002 | Original .....cccoovvveiiieniieieeiiceee e April 20, 2009.
W41460 ... 003 | Original .... April 20, 2009.
WEOGT70 ot 012 March 20, 2008.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with the State of
Design Authority, we have been notified
of the unsafe condition described in the
MCALI and service information
referenced above. We are proposing this
AD because we evaluated all pertinent
information and determined an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This AD and the
MCALI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

Based on the service information, we
estimate that this proposed AD would
affect about 2 products of U.S. registry.
We also estimate that it would take
about 23 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $29,800 per
product. Where the service information
lists required parts costs that are
covered under warranty, we have
assumed that there will be no charge for
these costs. As we do not control
warranty coverage for affected parties,
some parties may incur costs higher
than estimated here. Based on these

figures, we estimate the cost of the
proposed AD on U.S. operators to be
$63,510, or $31,755 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by adding
the following new AD:

Fokker Services B.V.: Docket No. FAA—
2010-0220; Directorate Identifier 2008—
NM-166-AD.

Comments Due Date

(a) We must receive comments by April 23,
2010.

Affected ADs

(b) None.
Applicability

(c) This AD applies to Fokker Services B.V.
Model F.28 Mark 0070 and Mark 0100
airplanes, certificated in any category, all
serial numbers, if an actuator having part
number (P/N) 9409122 or (P/N) 53-0013 is
installed on one or both fuel crossfeed valves
or one or both fuel fire shut-off valves.

Subject

(d) Air Transport Association (ATA) of
America Code 28 and 76: Fuel and Engine
Controls, respectively.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) consists of
three EASA ADs: 2007-0122, dated May 3,
2007 (corrected May 7, 2007); 2009-0116,
dated May 29, 2009; and MCAI 2009-0168,
dated August 3, 2009. EASA AD 2007-0122
states:

In-service experience revealed that, due to
their position on the aircraft, ice may form
on actuators P/N 9409122 installed on fuel
crossfeed valves and fuel fire shut-off valves.
Tests revealed that the ice can prevent the
actuator and thus the valve from operating in
flight (frozen stuck). A new actuator is being
developed by Fokker Services. However, an
airworthiness assessment revealed that
interim actions are required for actuators
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P/N 9409122 installed on fuel crossfeed
valves and fuel fire shut-off valves until the
new actuators are installed. Fokker Services
have issued Service Bulletin (SB) SBF100—
28-049 to introduce interim actions that will
reduce the probability that fuel crossfeed and
fuel fire shut-off valves equipped with
actuators p/n 9409122 do not operate due to
ice. The interim actions consist of an
operational check of the actuators and the
application of a grease layer on the actuators,
followed by a weekly visual check of the
applied grease layer and a 4-weekly
operational check of the actuators.

For the reasons stated above, this
Airworthiness Directive (AD) requires
compliance with instructions contained in
the referenced SB. This AD has been re-
published to correct typographical errors in
the ‘Remarks’ section, where the word
‘Proposed’ should have been deleted.

EASA AD 2009-0116 states:

Due to their position on the aeroplane, fuel
crossfeed valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. This
condition, if not corrected, may generate fuel
asymmetry alerts when a valve remains in
the open position after being selected closed.
It may also prevent the flight crew from
correcting a fuel asymmetry when a valve
remains in the closed position after being
selected open. One event was reported
where, due to such problems, the flight crew
shut down an engine in-flight and diverted
the aircraft.

Aeroplanes with serial numbers 11244
through 11441 were delivered from the
production line with actuators P/N 9401037
(“chimney type”) installed. However, on
some aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel
crossfeed valves. As a result, those
aeroplanes are also affected by this unsafe
condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0126 that
required the replacement of all P/N 9409122
fuel crossfeed valve actuators in accordance
with Fokker Services SBF100-28-046 with
new actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-28—
061 to introduce these improved actuators on
aeroplanes.

As the compliance time of EASA AD 2008-
0126 has not yet expired, both P/N 9409122
and P/N 53-0013 fuel crossfeed valve
actuators can currently be installed on
aeroplanes affected by this AD.

For the reasons described above, this EASA
AD retains the requirements of AD 2008—
0126, which is superseded, and adds the
requirement to install the new P/N 53-0027

actuators. This AD also allows direct
installation of P/N 53—-0027 on aeroplanes
that are still in pre-SBF100-28-046
configuration, provided this is done within
the compliance time as established for that
SB in AD 2008-0126 and retained by this
new AD.

EASA AD 2009-0168 states:

Due to their position on the aeroplane, fuel
fire shut-off valve actuators P/N 9409122 are
susceptible to freezing, which has an adverse
effect on the operation of the valve. Also, due
to various causes, the failure rate of actuator
P/N 9409122 is higher than expected. Failure
or freezing of the actuator may prevent the
flight crew to close the fuel fire shut-off valve
in case of an engine fire.

Aeroplanes serial numbers 11244 through
11441 were delivered from the production
line with actuators P/N 9401037 (“chimney
type”) installed. However, on some
aeroplanes, these actuators have
subsequently been replaced in service with
actuators P/N 9409122 (using mounting
blocks P/N 7923505) on one or both fuel fire
shut-off valves. As a result, those aeroplanes
are also affected by this unsafe condition.

To address and correct this unsafe
condition, EASA issued AD 2008-0193,
requiring the replacement of all P/N 9409122
fuel fire shut-off valve actuators with new
actuators developed by the manufacturer
Eaton Aerospace, P/N 53-0013, which have
improved reliability and are less susceptible
to freezing.

Following the introduction of actuator P/N
53-0013 in service, Eaton Aerospace reported
manufacturing and design errors on actuators
with P/N 53-0013. As a result of these errors,
the top-cap of the actuator may become loose,
possibly leading to actuator failure. Eaton
Aerospace has eliminated these problems by
introducing a new actuator P/N 53-0027 and
Fokker Services have published SBF100-76—
020 to introduce these improved actuators on
aeroplanes.

As a consequence of EASA AD 2008-0193,
both P/N 9409122 and P/N 53-0013 fuel fire
shut-off valve actuators are currently
installed on aeroplanes affected by this AD.

For the reasons described above, this EASA
AD supersedes AD 2008-0193 and requires
the installation of new P/N 53-0027
actuators. This AD also prohibits the
installation of P/N 53-0013 actuators in
accordance with SBF100-76—018 (which has
been cancelled), as previously required by
EASA AD 2008-0193.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Inspections and Tests for Fuel Crossfeed
Valves and Fuel Fire Shut-Off Valves

(g) For airplanes with an actuator having P/
N 9409122 on one or both fuel crossfeed
valves or one or both fuel fire shut-off valves:
Within 30 days after the effective date of this
AD, perform an operational test of, and
application of grease on, the left-hand (LH)
and right-hand (RH) fuel crossfeed valve
actuators and fuel fire shut off valve
actuators, in accordance with Part 1 of the

Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(h) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves or one or both fuel fire shut-
off valves: Within 7 days after completion of
the actions required by paragraph (g) of this
AD, and thereafter at intervals not to exceed
7 days, perform a general visual inspection
of the applied grease layer on the LH and RH
fuel crossfeed valve actuators and fuel fire
shut off valve actuators, in accordance with
Part 2 of the Accomplishment Instructions of
Fokker Service Bulletin SBF100-28-049,
dated April 3, 2007. If the layer of grease on
any valve actuator is found to be less than
2 to 3 millimeters, before further flight,
reapply grease, in accordance with Part 1 of
the Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(i) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves or one or both fuel fire shut-
off valves: Within 28 days after completion
of the actions required by paragraph (g) of
this AD, and thereafter at intervals not to
exceed 28 days, perform an operational test
of the LH and RH fuel crossfeed valve
actuators and fuel fire shut off valve
actuators, in accordance with Part 3 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-049, dated April
3, 2007.

(j) During any of the tests required by
paragraphs (g) and (i) of this AD, if a fuel fire
shut-off valve actuator fails the operational
test, before further flight, do the action
specified in paragraph (j)(1) or (j)(2) of this
AD

(1) Do the replacement specified in
paragraph (1) of this AD.

(2) Replace the valve actuator with a
serviceable part having P/N 9409122, using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (or its delegated
agent).

Note 1: Guidance on replacing the valve
actuator with a serviceable part is in the
Fokker 70/100 Aircraft Maintenance Manual.

(k) During any of the tests required by
paragraphs (g) and (i) of this AD, if a fuel
crossfeed valve actuator fails the operational
test, before further flight, do the action
specified in paragraph (k)(1) or (k)(2) of this
AD

(1) Do the replacement specified in
paragraph (o) of this AD.

(2) Replace the valve actuator with a
serviceable part having P/N 9409122, using a
method approved by either the Manager,
International Branch, ANM-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent).

Note 2: Guidance on replacing the valve
actuator with a serviceable part is in the
Fokker 70/100 Aircraft Maintenance Manual.

Replacement of Fuel Fire Shut-Off Valves

(1) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel fire
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shut-off valves: Except as required by
paragraph (j) of this AD, within 15 months
after the effective date of this AD, replace
each fuel fire shut-off valve actuator having
P/N 9409122 with a fuel fire shut-off valve
actuator having P/N 53-0027 and accomplish
the associated modifications, in accordance
with Part 1A or 1B, as applicable, of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-76—-020, dated April
20, 2009. After installation of fuel fire shut-
off valve actuators having P/N 53—-0027 on an
airplane, the requirements of paragraphs (g),
(h), and (i) of this AD no longer apply to the
fuel fire shut-off valve actuators installed on
that airplane.

(m) For airplanes equipped with an
actuator having P/N 53—-0013 on one or both
fuel fire shut-off valves: Within 15 months
after the effective date of this AD, replace
each fuel fire shut-off valve actuator having
P/N 53-0013 with a fuel fire shut-off valve
actuator having P/N 53-0027, in accordance
with Part 2 of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-76-020, dated April 20, 2009.

(n) As of the effective date of this AD, do
not install a fuel fire shut-off valve actuator
having P/N 53-0013 on any airplane.

Replacement of Fuel Crossfeed Valves

(o) For airplanes equipped with an actuator
having P/N 9409122 on one or both fuel
crossfeed valves: Do the actions specified in
paragraph (0)(1) or (0)(2) of this AD.

(1) Except as specified in paragraph (k)(1)
of this AD, within 12 months after the
effective date of this AD, replace each fuel
crossfeed valve actuator having P/N 9409122
with a fuel crossfeed valve actuator having P/
N 53-0013, and before further flight,
accomplish the associated modifications, in
accordance with the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-046, dated March 27, 2008; and
do the replacement required by paragraph (p)
of this AD at the time specified in paragraph
(p) of this AD. After installing fuel crossfeed
valve actuators having P/N 53—0013 on an

airplane, the requirements of paragraphs (g),
(h), and (i) of this AD no longer apply to the
fuel crossfeed valve actuators installed on
that airplane.

(2) Within 12 months after the effective
date of this AD, replace each fuel crossfeed
valve actuator having P/N 9409122 with a
fuel crossfeed valve actuator having P/N 53—
0027, in accordance with Part 1A or 1B, as
applicable, of the Accomplishment
Instructions of Fokker Service Bulletin
SBF100-28-061, dated April 20, 2009. After
installing fuel crossfeed valve actuators
having P/N 53-0027 on an airplane, the
requirements of paragraphs (g), (h), and (i) of
this AD no longer apply to the fuel crossfeed
valve actuators installed on that airplane.

(p) For airplanes equipped with an actuator
having P/N 53-0013 on one or both fuel
crossfeed valves: Within 18 months after the
effective date of this AD, replace each fuel
crossfeed valve actuator having P/N 53-0013
with a fuel crossfeed valve actuator having P/
N 53-0027, in accordance with Part 2 of the
Accomplishment Instructions of Fokker
Service Bulletin SBF100-28-061, dated April
20, 2009. After installing fuel crossfeed valve
actuators having P/N 53-0027 on an airplane,
the requirements of paragraphs (g), (h), and
(i) of this AD no longer apply to the fuel
crossfeed valve actuators installed on that
airplane.

(q) After accomplishing the actions
specified in paragraph (p) of this AD, do not
install any fuel crossfeed valve actuator
having P/N 53—-0013 on any airplane.

FAA AD Differences

Note 3: This AD differs from the MCAI
and/or service information as follows:
Although paragraph (5) of EASA AD 2007—
0122, dated May 3, 2007, allows operating
the airplane in accordance with the Master
Minimum Equipment List (MMEL) Item 28—
23—1 of MMEL Fokker 70/MMEL Fokker 100,
paragraph (1) of this AD requires replacing
affected valves before further flight.

TABLE 1—RELATED SERVICE INFORMATION

Other FAA AD Provisions

(r) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Branch, ANM-116, Transport Airplane
Directorate, FAA, has the authority to
approve AMOG:s for this AD, if requested
using the procedures found in 14 CFR 39.19.
Send information to ATTN: Tom Rodriguez,
Aerospace Engineer, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, 1601 Lind Avenue SW., Renton,
Washington 98057-3356; telephone (425)
227-1137; fax (425) 227-1149. Before using
any approved AMOC on any airplane to
which the AMOC applies, notify your
principal maintenance inspector (PMI) or
principal avionics inspector (PAI), as
appropriate, or lacking a principal inspector,
your local Flight Standards District Office.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, under the
provisions of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.), the Office of
Management and Budget (OMB) has
approved the information collection
requirements and has assigned OMB Control
Number 2120-0056.

Related Information

(s) Refer to MCAI European Aviation Safety
Agency Airworthiness Directives: 2009-0168,
dated August 3, 2009, 2009-0116, dated May
29, 2009, and 2007—-0122, dated May 3, 2007
(corrected May 7, 2007); and the Fokker
service bulletins specified in Table 1 of this
AD; for related information.

Fokker Service Bulletin—

Dated—

Fokker SBF100—28-046, including the drawings identified in the subsequent table, “Table—Drawings Included in Fokker

Service Bulletin SBF100-28-046".
SBF100-28-049

Service Bulletin SBF100-28-061".

Fokker SBF100-76—-020, including the drawings identified in the subsequent table,

Service Bulletin SBF100-76-020".

Fokker SBF100-28-061, including the drawings identified in the subsequent table, “Table—Drawings Included in Fokker

“Table—Drawings Included in Fokker

March 27, 2008.

April 3, 2007.
April 20, 2009.

April 20, 2009.

Issued in Renton, Washington, on March 2,
2010.

Suzanne Masterson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-5013 Filed 3-8-10; 8:45 am]
BILLING CODE 4910-13-P



Federal Register/Vol. 75, No. 45/Tuesday, March 9, 2010/Proposed Rules

10701

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2008—-0909; Directorate
Identifier 2007-NM-363—-AD]

RIN 2120-AA64

Airworthiness Directives; BAE
SYSTEMS (Operations) Limited Model
BAe 146 Airplanes and Model Avro
146-RJ Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: The FAA is revising an earlier
NPRM for an airworthiness directive
(AD) that applies to all Model BAe 146
airplanes and Model Avro 146-R]
airplanes. The original NPRM would
have superseded an existing AD that
currently requires revising the
Airworthiness Limitations Section
(ALS) of the Instructions for Continued
Airworthiness to incorporate life limits
for certain items and inspections to
detect fatigue cracking in certain
structures. The original NPRM proposed
to require incorporating new and more
restrictive life limits for certain items
and for certain inspections to detect
fatigue cracking in certain structures.
The original NPRM resulted from
issuance of a later revision to the
airworthiness limitations. This new
action revises the original NPRM by
proposing to require revisions to the
airworthiness limitations to include
Critical Design Configuration Control
Limitations for the fuel system. We are
proposing this supplemental NPRM to
ensure that fatigue cracking of certain
structural elements is detected and
corrected, and to prevent ignition
sources in the fuel tanks; fatigue
cracking of certain structural elements
could adversely affect the structural
integrity of these airplanes.

DATES: We must receive comments on
this supplemental NPRM by April 5,
2010.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, contact BAE Regional Aircraft,
13850 McLearen Road, Herndon,
Virginia 20171; telephone 703-736—
1080; e-mail
raebusiness@baesystems.com; Internet
http://www.baesystems.com/Businesses/
RegionalAircraft/index.htm. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221
or 425-227-1152.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone 800-647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—4056; telephone (425) 227-1175;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2008-0909; Directorate Identifier
2007-NM-363—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each

substantive verbal contact we receive
about this proposed AD.

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) (the “original
NPRM?”) to amend 14 CFR part 39 to
include an AD that supersedes AD
2005—-23—-12, amendment 39-14370 (70
FR 70483, November 22, 2005). The
existing AD applies to all BAE
SYSTEMS (Operations) Limited Model
BAe 146 airplanes and Model Avro 146—
RJ airplanes. The original NPRM was
published in the Federal Register on
August 26, 2008 (73 FR 50248). The
original NPRM proposed to supersede
the existing AD to continue to require
revising the Airworthiness Limitations
Section (ALS) of the Instructions for
Continued Airworthiness to incorporate
life limits for certain items and
inspections to detect fatigue cracking in
certain structures. The original NPRM
also proposed to require revising the
ALS of the Instructions for Continued
Airworthiness to incorporate new and
more restrictive life limits for certain
items and new and more restrictive
inspections to detect fatigue cracking in
certain structures.

Actions Since Original NPRM Was
Issued

Since we issued the original NPRM,
the European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued EASA
Airworthiness Directive (AD) 2009—
0215, dated October 7, 2009. That EASA
AD supersedes EASA AD 2009-0020,
dated February 5, 2009, which
superseded EASA AD 2008-0132, dated
]uly 16, 2008; EASA AD 2008-0132
superseded EASA AD 2007-0271, dated
October 16, 2007. That EASA AD was
referenced in the original NPRM.

EASA AD 2008-0132, dated July 16,
2008, states that a new sub-chapter, 05—
15-00, has been issued for the BAE
SYSTEMS (Operations) Limited BAe
146 Series/Avro146-R] Series Aircraft
Maintenance Manual (AMM). Sub-
chapter 05—15-00 is titled “Critical
Design Configuration Control
Limitations (CDCCL)—Fuel System
Description and Operation.”

In addition, EASA AD 2009-0020,
dated February 5, 2009, states that Sub-
chapter 05—-20-00, titled “Scheduled
Maintenance,” now includes references
to the following BAE SYSTEMS
(Operations) Limited BAe146 Series/
Avro146-R]J Series support documents:
Maintenance Review Board Report
(MRBR), Corrosion Prevention and
Control Program (CPCP), and
Supplemental Structural Inspection
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Document (SSID). We have included
Notes 2, 3, 4, and 5 of this supplemental
NPRM to refer to the sub-chapters and
related support documents.

In addition, we have revised
paragraph (h) of this supplemental
NPRM (paragraph (g) of the original
NPRM) to remove reference to Section
05-10 and 05-20 of Chapter 5 of the
BAE SYSTEMS (Operations) Limited
BAe146 Series/ Avro146—R] Series
AMM. However, we have provided
references to certain sub-chapters of
Chapter 5 of the BAE SYSTEMS
(Operations) Limited BAe146 Series/
Avro146-R] Series AMM as a source of
information for complying with the
proposed requirements of paragraph (h)
of this supplemental NPRM.

Also, we have revised paragraph (h) of
this supplemental NPRM (paragraph (g
of the original NPRM) to refer to
“Chapter 5 of the BAE SYSTEMS
(Operations) Limited BAe146 Series/
Avro146-R]J Series Aircraft Maintenance
Manual,” instead of “the ALS of the
Instructions for Continued
Airworthiness” as it was referred to in
the original NPRM.

We have also added new paragraph
(d) to this supplemental NPRM to
specify the Air Transport Association
(ATA) of America code identifying the

subject, and re-identified the subsequent
paragraphs accordingly.

Relevant Service Information

BAE SYSTEMS (Operations) Limited
has issued Revision 97, dated July 15,
2009, to Sections 05-10, 05—-15, and 05—
20 of the BAE SYSTEMS (Operations)
Limited BAe146 Series/Avro146—R]
Series AMM, which includes the
CDCCLs. The CDCCLs provide
instructions to retain critical ignition
source prevention features during
configuration changes that may be
caused by modification, repair, or
maintenance actions.

Messier-Dowty has issued Service
Bulletin 146-32-171, dated August 11,
2009, which is an optional action to
extend the life limits of the main
landing gear. We have added paragraph
(j) to this supplemental NPRM to specify
doing the service bulletin for extending
the life limits of the main landing gear
main fitting from 32,000 landings to
50,000 landings on the main fitting, and
re-identified the subsequent paragraphs
accordingly.

The EASA mandated the service
information and issued Airworthiness
Directive 2009-0215, dated October 7,
2009, to ensure the continued
airworthiness of these airplanes in the
European Union.

ESTIMATED COSTS

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

FAA’s Determination and Proposed
Requirements of the Supplemental
NPRM

Some of the changes discussed above
expand the scope of the original NPRM,;
therefore, we have determined that it is
necessary to reopen the comment period
to provide additional opportunity for
public comment on this supplemental
NPRM.

Explanation of Change to Costs of
Compliance

Since issuance of the original NPRM,
we have increased the labor rate used in
the Costs of Compliance from $80 per
work-hour to $85 per work-hour. The
Costs of Compliance information,
below, reflects this increase in the
specified hourly labor rate.

Costs of Compliance

The following table provides the
estimated costs for U.S. operators to
comply with this proposed AD.

Number of
: Average Cost per uU.s.-
Action Work hours | labor rate per Parts airplane registered Fleet cost
hour airplanes
ALS Revision (required by AD 2005-23-12) ........ 1 $85 | None .......... $85 1 $85
ALS Revision (new proposed action) .........c.......... 1 85 | None .......... 85 1 85

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on

products identified in this rulemaking
action.

Regulatory Findings

We have determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this supplemental NPRM and placed it
in the AD docket. See the ADDRESSES
section for a location to examine the
regulatory evaluation.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:
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Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The Federal Aviation
Administration (FAA) amends § 39.13
by removing amendment 39-14370 (70
FR 70483, November 22, 2005) and
adding the following new airworthiness
directive (AD):

BAE SYSTEMS (Operations) Limited: Docket
No. FAA-2008-0909; Directorate
Identifier 2007-NM-363—AD.

Comments Due Date

(a) The FAA must receive comments on
this AD action by April 5, 2010.

Affected ADs

(b) This AD supersedes AD 2005-23-12,
amendment 39-14370.

Applicability

(c) This AD applies to all BAE SYSTEMS
(Operations) Limited Model BAe 146—100A,
—200A, and —300A series airplanes; and
Model Avro 146-RJ70A, 146—-RJ85A, and
146-RJ100A airplanes; certificated in any
category.

Note 1: This AD requires revisions to
certain operator maintenance documents to
include new inspections. Compliance with
these inspections is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired in
the areas addressed by these inspections, the
operator may not be able to accomplish the
inspections described in the revisions. In this
situation, to comply with 14 CFR 91.403(c),
the operator must request approval for an
alternative method of compliance (AMOC)

according to paragraph (k) of this AD. The
request should include a description of
changes to the required inspections that will
ensure the continued operational safety of
the airplane.

Subject

(d) Air Transport Association (ATA) of
America Code 05.

Unsafe Condition

(e) This AD results from issuance of a later
revision to the airworthiness limitations of
the BAE SYSTEMS (Operations) Limited
BAe146 Series/Avro146-R] Series Aircraft
Maintenance Manual (AMM), which
specifies new inspections and compliance
times for inspection and replacement actions.
We are issuing this AD to ensure that fatigue
cracking of certain structural elements is
detected and corrected, and to prevent
ignition sources in the fuel tanks; fatigue
cracking of certain structural elements could
adversely affect the structural integrity of
these airplanes.

Compliance

(f) You are responsible for having the
actions required by this AD performed within
the compliance times specified, unless the
actions have already been done.

Restatement of Certain Requirements of AD
2005-23-12

Airworthiness Limitations Revision

(g) Within 30 days after December 27, 2005
(the effective date of AD 2005—-23—-12), revise
the Airworthiness Limitations Section (ALS)
of the Instructions for Continued
Airworthiness to incorporate new and more

restrictive life limits for certain items and
new and more restrictive inspections to
detect fatigue cracking in certain structures,
in accordance with a method approved by
the Manager, International Branch, ANM—
116, Transport Airplane Directorate, FAA; or
the Civil Aviation Authority (or its delegated
agent).

New Requirements of This AD

New Airworthiness Limitations Revisions

(h) Within 90 days after the effective date
of this AD, revise Chapter 5 of the BAE
SYSTEMS (Operations) Limited BAe146
Series/Avro146—R] Series AMM to
incorporate new and more restrictive life
limits for certain items and new and more
restrictive inspections to detect fatigue
cracking in certain structures, and to add fuel
system Critical Design Configuration Control
Limitations (CDCCL) to prevent ignition
sources in the fuel tanks, in accordance with
a method approved by the Manager,
International Branch, ANM—-116, Transport
Airplane Directorate, FAA; or the European
Aviation Safety Agency (EASA) (or its
delegated agent). Incorporating the new and
more restrictive life limits and inspections
into the ALS terminates the requirements of
paragraph (g) of this AD, and after
incorporation has been done, the limitations
required by paragraph (g) of this AD may be
removed from the ALS.

Note 2: Guidance on revising Chapter 5 of
the BAE SYSTEMS (Operations) Limited
BAe146 Series/Avro146—R] Series AMM,
Revision 97, dated July 15, 2009, can be
found in the applicable subchapters listed in
Table 1 of this AD.

TABLE 1—APPLICABLE AMM SuB-CHAPTERS

AMM sub-chapter

Subject

05-10-01
05-10-051 ...
05-10-102
05-10-15 .o,
05-10-17 ...
05-15-00 ......
05-20-00°3 ..
05-20-01
05-20-051 ...
05-20-102
05-20-15 ...

Airframe Airworthiness Limitations before Life Extension Programme.

Airframe Airworthiness Limitations, Life Extension Programme Landings Life Extended.
Airframe Airworthiness Limitations, Life Extension Programme Calendar Life Extended.
Aircraft Equipment Airworthiness Limitations.
Power Plant Airworthiness Limitations.
Critical Design Configuration Control Limitations (CDCCL)—Fuel System Description and Operation.
Scheduled Maintenance.
Airframe Scheduled Maintenance—Before Life Extension Programme.

Airframe Scheduled Maintenance—Life Extension Programme Landings Life Extended.
Airframe Scheduled Maintenance—Life Extension Programme Calendar Life Extended.
Aircraft Equipment Scheduled Maintenance.

1 Applicable only to aircraft post-modification HCM20011A or HCM20012A or HCM20013A.
2 Applicable only to aircraft post-modification HCM20010A.
3 Paragraphs 5 and 6 only, on the Corrosion Prevention and Control Program (CPCP) and the Supplemental Structural Inspection Document

(SSID)

Note 3: Sub-chapter 05-15-00 of the BAE
SYSTEMS (Operations) Limited BAe146
Series/Avro146—R] Series AMM, is the
CDCCL.

Note 4: Within Sub-chapter 05-20-00 of
the BAE SYSTEMS (Operations) Limited
BAe146 Series/Avro146—R] Series AMM, the
relevant issues of the support documents are
as follows: BAE SYSTEMS (Operations)
Limited BAe 146 Series/Avro 146—R]
Corrosion Prevention and Control Program
Document CPCP-146-01, Revision 3, dated
July 15, 2008, including BAE SYSTEMS

(Operations) Limited Temporary Revision
(TR) 2.1, dated December 2008; and BAE
SYSTEMS (Operations) Limited BAe146
Series Supplemental Structural Inspection
Document SSID-146—01, Revision 1, dated
June 15, 2009.

Note 5: Within Sub-chapter 05-20-01 of
the BAE SYSTEMS (Operations) Limited
BAe146 Series/Avro146-R] Series AMM, the
relevant issue of BAE SYSTEMS (Operations)
Limited BAe 146/Avro 146—R] Maintenance
Review Board Report Document MRB 146—
01, Issue 2, is Revision 15, dated March 2009

(mis-identified in EASA AD 2009-0215,
dated October 7, 2009, as being dated May
2009).

Note 6: Notwithstanding any other
maintenance or operational requirements,
components that have been identified as
airworthy or installed on the affected
airplanes before the revision of the ALS, as
required by paragraphs (g) of this AD; or
before revision of Chapter 5 of the AMM, as
required by paragraph (h) of this AD; do not
need to be reworked in accordance with the
CDCCLs. However, once the ALS or AMM
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has been revised, future maintenance actions
on these components must be done in
accordance with the CDCCLs.

(i) Except as specified in paragraph (k) of
this AD: After the actions specified in
paragraph (g) or (h) of this AD have been
accomplished, no alternative inspections or
inspection intervals may be approved for the
structural elements specified in the
documents listed in paragraph (g) or (h) of
this AD.

(j) Modifying the main fittings of the main
landing gear in accordance with Messier-
Dowty Service Bulletin 146-32-171, dated
August 11, 2009, extends the safe limit of the
main landing gear main fitting from 32,000
landings to 50,000 landings on the main
fitting.

Alternative Methods of Compliance (AMOCs)

(k) The Manager, International Branch,
ANM-116, Transport Airplane Directorate,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Todd Thompson, Aerospace
Engineer, International Branch, ANM-116,
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98057—-4056; telephone (425) 227-1175; fax
(425) 227-1149. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your principal maintenance
inspector (PMI) or principal avionics
inspector (PAI), as appropriate, or lacking a
principal inspector, your local Flight
Standards District Office. The AMOC
approval letter must specifically reference
this AD.

Related Information

(1) EASA Airworthiness Directive 2009—
0215, dated October 7, 2009; and Messier-
Dowty Service Bulletin 146-32-171, dated
August 11, 2009; also address the subject of
this AD.

Issued in Renton, Washington, on March 2,
2010.
Suzanne Masterson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2010-5016 Filed 3—-8—10; 8:45 am)]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 0908131235-0060-01]
RIN 0691-AA73

International Services Surveys: BE-
180, Benchmark Survey of Financial
Services Transactions Between U.S.
Financial Services Providers and
Foreign Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend regulations of the Bureau of
Economic Analysis, Department of
Commerce (BEA) to set forth the
reporting requirements for the BE-180,
Benchmark Survey of Financial Services
Transactions between U.S. Financial
Services Providers and Foreign Persons.
The BE-180 would replace a similar but
more limited survey, the BE-80,
Benchmark Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated
Foreign Persons. The agency form
number and survey title are being
changed because the survey would
include the collection of data on
transactions with affiliated foreigners
and unaffiliated foreigners using the
same survey instrument. If adopted the
BE-180 survey would be conducted
once every five years beginning with
fiscal year 2009.

The proposed BE-180 survey is
intended to cover financial services
transactions with foreign persons. In
nonbenchmark years, the universe
estimates covering these transactions
would be derived from the sample data
reported on BEA’s follow-on survey
(BE-185, Quarterly Survey of Financial
Services Transactions between U.S.
Financial Services Providers and
Foreign Persons).

The data will be used by BEA to
estimate the financial services
component of the U.S. International
Transactions Accounts and other
economic accounts compiled by BEA.
The data also are needed by the
government to monitor U.S. exports and
imports of financial services; analyze
their impact on the U.S. and foreign
economies; support U.S. international
trade policy on financial services; and
assess and promote U.S.
competitiveness in international trade
in services. In addition, they will
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

DATES: Comments on this proposed rule
will receive consideration if submitted
in writing on or before 5 p.m. May 10,
2010.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
For agency, select “Commerce
Department—all.”

e E-mail:

Christopher. Emond@bea.gov.

e Fax:Chris Emond, Chief, Special
Surveys Branch, (202) 606-5318.

e Mail: Chris Emond, Chief, Special
Surveys Branch, Balance of Payments

Division, U.S. Department of Commerce,
Bureau of Economic Analysis, BE-50,
Washington, DC 20230.

e Hand Delivery/Courier: Chris
Emond, Chief, Special Surveys Branch,
Balance of Payments Division, U.S.
Department of Commerce, Bureau of
Economic Analysis, BE-50, Shipping
and Receiving Section, M100, 1441 L
Street, NW., Washington, DC 20005.

Please include in your comment a
reference to RIN 0691-AA73 in the
subject line. Written comments
regarding the burden-hour estimates or
other aspects of the collection-of-
information requirements contained in
the proposed rule should be sent both
to BEA, through any of the methods
listed above, and to the Office of
Management and Budget, O.I.R.A.,
Paperwork Reduction Project, Attention
PRA Desk Officer for BEA, via e-mail at
pbugg@omb.eop.gov, or by FAX at 202—
395-7245.

Public Inspection: All comments
received are a part of the public record
and will generally be posted to http://
www.regulations.gov without change.
All personal identifying information (for
example, name, address, etc.)
voluntarily submitted by the
commentator may be publicly
accessible. Do not submit confidential
business information or otherwise
sensitive or protected information. BEA
will accept anonymous comments.

FOR FURTHER INFORMATION CONTACT:
Chris Emond, Chief, Special Surveys
Branch, Balance of Payments Division
(BE-50), Bureau of Economic Analysis,
U.S. DOC, Washington, DC 20230;
e-mail Christopher.Emond@bea.gov; or
phone (202) 606—9826.

SUPPLEMENTARY INFORMATION: This
proposed rule would amend 15 CFR
Part 801 to set forth the reporting
requirements for the BE-180,
Benchmark Survey of Financial Services
Transactions between U.S. Financial
Services Providers and Foreign Persons.
The BE-180 would replace a similar but
more limited survey, the BE-80,
Benchmark Survey of Financial Services
Transactions Between U.S. Financial
Services Providers and Unaffiliated
Foreign Persons, and would include the
collection of data on transactions with
affiliated foreigners and unaffiliated
foreigners. The proposed BE-180 survey
is intended to cover financial services
transactions with foreign persons. In
nonbenchmark years, the universe
estimates covering these transactions
would be derived from the sample data
reported on BEA’s follow-on survey
(BE-185, Quarterly Survey of Financial
Services Transactions between U.S.
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Financial Services Providers and
Foreign Persons).

The survey would be mandatory for
those U.S. financial companies that
engage in the covered transactions in
amounts that exceed the exemption
level. The Department of Commerce, as
part of its continuing effort to reduce
paperwork and respondents burden,
invites the general public and other
Federal agencies to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.

The survey as described in this rule
would be conducted by BEA every five
years, with the first survey covering
fiscal year 2009, under the authority
provided by the International
Investment and Trade in Services
Survey Act (22 U.S.C. 3101-3108),
hereinafter, “the Act,” and by Section
5408 of the Omnibus Trade and
Competitiveness Act of 1988. If this
proposed rule is implemented, BEA
would send the survey to potential
respondents in June of 2010; responses
would be due by August 31, 2010.

The services covered by the BE-180
would include the following
transactions: (1) Brokerage services
related to equity transactions, and (2)
other brokerage services; (3)
underwriting and private placement
services; (4) financial management
services; (5) credit-related services,
except credit card services, and (6)
credit card services; (7) financial
advisory and custody services; (8)
securities lending services; (9)
electronic funds transfer services; and
(10) other financial services. The
exemption level for the proposed survey
is total sales or purchases of $3 million
during the reporting period, for the ten
categories listed above. Financial
companies that exceed this threshold
must supply data on the amount of their
financial transactions for each category,
disaggregated by country and by its
relationship to the foreign transactor
(foreign affiliate, foreign parent group,
or unaffiliated). In addition, this survey
would collect subcomponents of
financial management receipts at the
global level.

U.S. financial companies that are
exempt from the survey’s reporting
requirements because they do not meet
the reporting threshold are requested to
provide, on a voluntary basis, estimates
of their covered financial services
transactions. Any U.S. financial
company that receives the BE-180
survey form from BEA, but does not
report data because it is exempt under
the regulations, must file an exemption
claim by completing pages one through
five of the survey. This requirement is

necessary to ensure efficient
administration of the Act by eliminating
unnecessary follow-up contact. If a U.S.
financial company does not receive the
BE-180 survey form and is not
otherwise required to report under these
regulations, then the company is not
required to take any action.

BEA maintains a continuing dialogue
with respondents and with data users,
including its own internal users, to
ensure that, as far as possible, the
required data serve their intended
purposes and are available from the
existing records, that instructions are
clear, and that unreasonable burdens are
not imposed. In reaching decisions on
questions to include in the survey, BEA
considered the Government’s need for
the data, the burden imposed on
respondents, the quality of the likely
responses (for example, whether the
data are available on respondents’
books), and BEA’s experience in
previous benchmark, annual, and
quarterly surveys.

Survey Background

The Bureau of Economic Analysis
(BEA), U.S. Department of Commerce,
would conduct the survey under the
International Investment and Trade in
Services Survey Act (22 U.S.C. 3101-
3108), and Section 5408 of the Omnibus
Trade and Competitiveness Act of 1988.
Section 4(a) of the Act (22 U.S.C.
3103(a)) provides that the President
shall, to the extent he deems necessary
and feasible, conduct a regular data
collection program to secure current
information related to international
investment and trade in services and
publish for the use of the general public
and United States Government agencies
periodic, regular, and comprehensive
statistical information collected
pursuant to this subsection.

In Section 3 of Executive Order
11961, as amended by Executive Orders
12318 and 12518, the President
delegated the responsibilities under the
Act for performing functions concerning
international trade in services to the
Secretary of Commerce, who has
redelegated them to BEA.

Data from the proposed survey are
needed to monitor U.S. exports and
imports of financial services; analyze
their impact on the U.S. and foreign
economies; compile and improve the
U.S. international transactions, national
income and product, and input-output
accounts; support U.S. international
trade policy on financial services; assess
and promote U.S. competitiveness in
international trade in services; and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

Executive Order 13132

This proposed rule does not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism Assessment under E.O.
13132.

Paperwork Reduction Act

This proposed rule contains a
collection-of-information requirement
subject to review and approval by the
Office of Management and Budget
(OMB) under the Paperwork Reduction
Act. The requirement will be submitted
to OMB as a request to reinstate with
change a previously approved collection
for which approval has expired under
OMB Control Number 0608—-0062.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid Office of
Management and Budget Control
Number.

The benchmark survey, as proposed,
is expected to result in the filing of
reports from approximately 8,000
respondents. Approximately 1,000
respondents would report mandatory or
voluntary data on the survey and
approximately 7,000 would file
exemption claims. The respondent
burden for this collection of information
would vary from one respondent to
another, but is estimated to average ten
hours, including time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information
for the respondents that file mandatory
or voluntary data and two hours for
other responses. Thus, the total
respondent burden for the survey is
estimated at 24,000 hours.

Comments are requested concerning:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the burden estimate;
(c) ways to enhance the quality, utility,
and clarity of the information collected;
and (d) ways to minimize the burden of
the collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology.
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Written comments regarding the
burden-hour estimates or other aspects
of the collection-of-information
requirements contained in the proposed
rule should be sent both to BEA,
through any of the methods listed
above, and to the Office of Management
and Budget, O.I.R.A., Paperwork
Reduction Project, Attention PRA Desk
Officer for BEA, via e-mail at
pbugg@omb.eop.gov, or by FAX at 202—
395-7245.

Regulatory Flexibility Act

The Chief Counsel for Regulation,
Department of Commerce, has certified
to the Chief Counsel for Advocacy,
Small Business Administration, under
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that this proposed
rulemaking, if adopted, will not have a
significant economic impact on a
substantial number of small entities.
While the survey does not collect data
on total sales or other measures of the
overall size of the businesses that
respond to the survey, historically the
respondents to the existing quarterly
survey of financial services transactions
and to the previous benchmark surveys
have been comprised mainly of major
U.S. corporations. The proposed
benchmark survey will be required from
U.S. financial companies whose sales or
purchases of the covered financial
services with foreign persons exceeded
$3 million for fiscal year 2009. This
exemption level will exclude most small
businesses from mandatory coverage.
Any small businesses that may be
required to report would likely have
engaged in only a few covered
transactions and so the burden on them
would be relatively small.

List of Subjects in 15 CFR Part 801

International transactions, Economic
statistics, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: January 12, 2010.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA proposes to amend 15
CFR Part 801, as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
Part 801 continues to read as follows:

Authority: 5 U.S.C. 301; 15 U.S.C. 4908;
22 U.S.C. 3101-3108; and E.O. 11961, 3 CFR,
1977 Comp., p. 86, as amended by E.O.
12318, 3 CFR, 1981 Comp., p. 173, and E.O.
12518, 3 CFR, 1985 Comp., p 348.

2. Amend § 801.9 by revising
paragraph (a) to read as follows:

§801.9 Reports required.

(a) Benchmark surveys. Section 4(a)(4)
of the Act (22 U.S.C. 3103) provides that
benchmark surveys of trade in services
between U.S. and foreign persons be
conducted, but not more frequently than
every 5 years. General reporting
requirements, exemption levels, and the
years of coverage for the BE-120 survey
may be found in § 801.10: General
reporting requirements, exemption
levels, and the years of coverage for the
BE—-140 survey may be found in
§801.11: More detailed instructions are
given on the forms themselves; and
general reporting requirements,
exemption levels, and the years for
coverage for the BE-180 survey may be
found in §801.12:

* * * * *

§801.11 [Removed]
3. Remove §801.11.

§801.12 [Redesignated as §801.11]
4. Redesignate § 801.12 as § 801.11.
5. Add section 801.12 to read as
follows:

§801.12 Rules and regulations for the BE—
180, Benchmark Survey of Financial
Services Transactions between U.S.
Financial Services Providers and Foreign
Persons.

(a) The BE-180, Benchmark Survey of
Financial Services Transactions
between U.S. Financial Services
Providers and Foreign Persons, will be
conducted beginning with fiscal year
2009 and every fifth year thereafter.
More detailed instructions are given on
the report forms and instructions.

(b) Who must report—(1) Mandatory
reporting. A report is required from each
U.S. person that is a financial services
provider or intermediary, or whose
consolidated U.S. enterprise includes a
separately organized subsidiary, or part,
that is a financial services provider or
intermediary, and that had transactions
(either sales or purchases) directly with
foreign persons in all financial services
combined in excess of $3,000,000
during its fiscal year covered by the
survey on an accrual basis. The
$3,000,000 threshold should be applied
to financial services transactions with
foreign persons by all parts of the
consolidated U.S. enterprise combined
that are financial services providers or
intermediaries. Because the $3,000,000
threshold applies separately to sales and
purchases, the mandatory reporting
requirement may apply only to sales,
only to purchases, or to both.

(i) The determination of whether a
U.S. financial services provider or

intermediary is subject to this
mandatory reporting requirement may
be based on the judgment of
knowledgeable persons in a company
who can identify reportable transactions
on a recall basis, with a reasonable
degree of certainty, without conducting
a detailed manual records search.

(ii) Reporters that file pursuant to this
mandatory reporting requirement must
provide data on total sales and/or
purchases of each of the covered types
of financial services transactions and
must disaggregate the totals by country
and by relationship to the foreign
transactor (foreign affiliate, foreign
parent group, or unaffiliated).

(2) Voluntary reporting. If, during the
fiscal year covered, sales or purchases of
financial services by a firm that is a
financial services provider or
intermediary, or by a firm’s subsidiaries,
or parts, combined that are financial
services providers or intermediaries, are
$3,000,000 or less, the U.S. person is
requested to provide an estimate of the
total for each type of service. Provision
of this information is voluntary. Because
the $3,000,000 threshold applies
separately to sales and purchases, this
voluntary reporting option may apply
only to sales, only to purchases, or to
both.

(3) Exemption claims. Entities that
receive the BE-180 survey but are not
subject to the mandatory reporting
requirements and choose not to report
data voluntarily must file an exemption
claim by completing pages one through
five of the BE-180 survey and returning
them to BEA.

(c) BE-180 definition of financial
services provider. The definition of
financial services provider used for this
survey is identical to the definition of
the term as used in the North American
Industry Classification System, United
States, 2007, Sector 52-Finance and
Insurance, and holding companies that
own or influence, and are principally
engaged in making management
decisions for these firms (part of Sector
55—-Management of Companies and
Enterprises). For example, companies
and/or subsidiaries and other separable
parts of companies in the following
industries are defined as financial
services providers: Depository credit
intermediation and related activities
(including commercial banking, savings
institutions, credit unions, and other
depository credit intermediation); non-
depository credit intermediation
(including credit card issuing, sales
financing, and other non-depository
credit intermediation); activities related
to credit intermediation (including
mortgage and nonmortgage loan brokers,
financial transactions processing,
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reserve, and clearinghouse activities,
and other activities related to credit
intermediation); securities and
commodity contracts intermediation
and brokerage (including investment
banking and securities dealing,
securities brokerage, commodity
contracts and dealing, and commodity
contracts brokerage); securities and
commodity exchanges; other financial
investment activities (including
miscellaneous intermediation, portfolio
management, investment advice, and all
other financial investment activities);
insurance carriers; insurance agencies,
brokerages, and other insurance related
activities; insurance and employee
benefit funds (including pension funds,
health and welfare funds, and other
insurance funds); other investment
pools and funds (including open-end
investment funds, trusts, estates, and
agency accounts, real estate investment
trusts, and other financial vehicles); and
holding companies that own, or
influence the management decisions of,
firms principally engaged in the
aforementioned activities.

(d) Covered types of services. The BE—
180 survey covers the following types of
financial services transactions (sales or
purchases) between U.S. financial
companies and foreign persons:
Brokerage services related to equity
transactions; other brokerage services;
underwriting and private placement
services; financial management services;
credit-related services, except credit
card services; credit card services;
financial advisory and custody services;
securities lending services; electronic
funds transfer services; and other
financial services.

* * * * *
[FR Doc. 2010-4983 Filed 3-8-10; 8:45 am]
BILLING CODE 3510-06-P

FEDERAL TRADE COMMISSION

16 CFR Part 322
RIN 3084-AB18

MORTGAGE ASSISTANCE RELIEF
SERVICES

AGENCY: Federal Trade Commission
(FTC or Commission).

ACTION: Notice of Proposed Rulemaking;
request for public comment.

SUMMARY: Pursuant to the 2009
Omnibus Appropriations Act (Omnibus
Appropriations Act), which was later
clarified by the Credit Card
Accountability and Responsibility and
Disclosure Act of 2009 (Credit CARD
Act), the Commission issues a Notice of
Proposed Rulemaking (NPRM)

concerning the practices of for-profit
companies that, in exchange for a fee,
offer to work with lenders and servicers
on behalf of consumers to modify the
terms of mortgage loans or to avoid
foreclosure on those loans. The
proposed Rule published for comment,
among other things, would: prohibit
providers of these services from making
false or misleading claims; mandate that
providers disclose certain information
about these services; bar the collection
of advance fees for these services;
prohibit persons from providing
substantial assistance or support to an
entity they know or consciously avoid
knowing is engaged in a violation of
these Rules; and impose recordkeeping
and compliance requirements.

DATES: Comments must be received by
March 29, 2010.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form by
following the instructions in the
Request for Comment part of the
SUPPLEMENTARY INFORMATION section
below. Comments in electronic form
should be submitted at (http://
public.commentworks.com/ftc/MARS-
NPRM) (and following the instructions
on the web-based form). Comments in
paper form should be mailed or
delivered to the following address:
Federal Trade Commission, Office of the
Secretary, Room H-135 (Annex W), 600
Pennsylvania Avenue, NW, Washington,
DC 20580, in the manner detailed in the
SUPPLEMENTARY INFORMATION section
below.

FOR FURTHER INFORMATION CONTACT:
Laura Sullivan, Evan Zullow, or Robert
Mahini, Attorneys, Division of Financial
Practices, Federal Trade Commission,
600 Pennsylvania Avenue, NW,
Washington, DC 20580, (202) 326-3224.

SUPPLEMENTARY INFORMATION:
I. Background

A. Statutory Authority

On March 11, 2009, President Obama
signed the Omnibus Appropriations
Act.? Section 626 of this Act directed
the Commission to commence, within
90 days of enactment, a rulemaking
proceeding with respect to mortgage
loans.2 Section 626 also directed the
FTC to use notice and comment
rulemaking procedures under Section
553 of the Administrative Procedure Act
(APA), 5 U.S.C. 553.3

12009 Omnibus Appropriations Act, Pub. L. 111-
8, 123 Stat. 524.

2]d. §626(a).

3 Id. Because Congress directed the Commission
to use these APA rulemaking procedures, the FTC
will not use the procedures set forth in Section 18
of the FTC Act, 15 U.S.C. 57a.

On May 22, 2009, President Obama
signed the Credit CARD Act.* Section
511 of this act clarified the
Commission’s rulemaking authority
under the Omnibus Appropriations Act.
First, Section 511 specified that the
rulemaking “shall relate to unfair or
deceptive acts or practices regarding
mortgage loans, which may include
unfair or deceptive acts or practices
involving loan modification and
foreclosure rescue services.” The
Omnibus Appropriations Act, as
clarified by the Credit CARD Act, does
not specify any particular types of
provisions that the Commission should
or should not include in a rule
addressing loan modification and
foreclosure rescue services but rather
directs the Commission to issue rules
that “relate to” unfairness or deception.®
Accordingly, the Commission interprets
the Omnibus Appropriation Act to
allow it to issue rules prohibiting or
restricting conduct that may not be
unfair or deceptive itself but would be
reasonably related to the goal of
preventing unfairness or deception.”

Second, Section 511 of the Credit
CARD Act clarified that the
Commission’s rulemaking authority was
limited to entities that are subject to
enforcement by the Commission under
the FTC Act.? The rules the Commission
promulgates to implement the Omnibus
Appropriations Act, therefore, cannot
cover the practices of banks, thrifts,
federal credit unions,® or certain
nonprofits.10

The Omnibus Appropriations Act, as
clarified by the Credit CARD Act, also
permits both the Commission and the

4 Credit Card Accountability Responsibility and
Disclosure Act of 2009, Pub. L. 111-24, 123 Stat.
1734 (Credit CARD Act).

5 1d. §511(a)(1)(B).

61d.

7 Unlike Section 18 of the FTC Act, 15 U.S.C. 57,
the Omnibus Appropriations Act, as clarified by the
Credit CARD Act, does not require that the
Commission identify with specificity in the rule the
unfair or deceptive acts or practices that the
prohibitions will prevent. Omnibus Appropriations
Act §626(a); Credit CARD Act §511(a)(1)(B); see
also Katharine Gibbs Sch. v. FTC, 612 F.2d 658 (2d
Cir. 1979).

8 Credit CARD Act §511(a)(1)(B).

915 U.S.C. 45(a)(2).

10 15 U.S.C. 44. Bona fide nonprofit entities are
exempt from the jurisdiction of the FTC Act.
Sections 4 and 5 of the FTC Act confer on the
Commission jurisdiction over persons,
partnerships, or corporations organized to carry on
business for their profit or that of their members.

15 U.S.C. 44, 45(a)(2). The FTC does, however, have
jurisdiction over for-profit entities that provide
mortgage-related services as a result of a contractual
relationship with a nonprofit organization. See
Nat’l Fed'n of the Blind v. FTC, 420 F.3d 331, 334-
35 (4th Cir. 2005). In addition, the Commission
asserts jurisdiction over “sham charities” that
operate as for-profit entities in practice. See infra
note 112 and accompanying text.
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states to enforce the rules the FTC
issues.!® The Commission can use its
powers under the FTC Act to investigate
and enforce the rules, and the FTC can
seek civil penalties under the FTC Act
against those who violate the rules. In
addition, states can enforce the rules by
bringing civil actions in federal district
court or another court of competent
jurisdiction to obtain civil penalties and
other relief. Before bringing such an
action, however, states must give 60
days advance notice to the Commission
or other “primary federal regulator”2 of
the proposed defendant, and the
regulator has the right to intervene in
the action.

B. The Advance Notice of Proposed
Rulemaking

On June 1, 2009, the Commission
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (ANPR) addressing the acts
and practices of for-profit companies
that offer to work with lenders or
servicers on behalf of consumers
seeking to modify the terms of their loan
or to avoid foreclosure on the loan.13
The ANPR described these services
generically as “Mortgage Assistance
Relief Services,” and the rulemaking
proceeding was entitled the Mortgage
Assistance Relief Services (MARS)
Rulemaking.1* The MARS ANPR sought
public comment on: (1) the mortgage
assistance relief services industry; (2)
unfair or deceptive acts or practices in
which providers of these types of
services are engaged; and (3)
prohibitions and restrictions on
providers of these services that are
needed to prevent harm to consumers.15

In response to the ANPR, the
Commission received a total of 46

11 Omnibus Appropriations Act § 626; Credit
CARD Act §511(a)(1)(B).

12 Note, however, that most mortgage assistance
relief service (MARS) providers likely will fall
within the jurisdiction of the FTC.

13 Mortgage Assistance Relief Services, 74 FR
26130 (June 1, 2009) (MARS ANPR).

14 Id. On the same date, the Commission issued
another ANPR, the Mortgage Acts and Practices
Rulemaking, which addresses more generally
activities that occur throughout the life-cycle of
mortgage loans, i.e., practices with regard to the
marketing, advertising, and servicing of mortgage
loans. Mortgage Acts and Practices, 74 FR 26118
(June 1, 2009). The Commission anticipates that it
will publish an NPRM relating to other mortgage
practices in the near future.

15 MARS ANPR, 74 FR at 26137-38. The Credit
CARD Act requires the FTC to consult with the
Federal Reserve Board (Board) concerning any
portion of the proposed Rule that addresses acts or
practices covered under the Truth in Lending Act,
15 U.S.C. 1601-1667f. Credit CARD Act
§511(a)(1)(B). In this rulemaking, the Commission
has consulted with and will continue to consult
with the Board and, as appropriate, other federal
banking agencies.

comments.’® Forty-six state attorneys
general, federal banking agencies,
consumer advocacy groups, nonprofit
MARS providers, and mortgage lenders
and brokers filed individual or group
comments. In addition, a few comments
were received from entities on behalf of
the for-profit MARS providers that the
Rule would cover.??

The institutional comments the FTC
received overwhelmingly supported the
issuance of a rule governing the
activities of MARS providers.18 Notably,
a wide spectrum of these commenters,
including 46 state attorneys general,
consumer and community
organizations,!? and financial service

16 The comments are available at (http://
www.ftc.gov/os/comments/mars/index.shtm). In
addition, a list of commenters cited in this Notice,
along with their short citation names or acronyms
used throughout the Notice, is attached to this
Notice as Appendix A.

17 One of these comments was from The National
Loss Mitigation Association (TNLMA), which
claims to be “the premier national association”
advocating for the for-profit MARS industry. See
TNLMA at 1. The Commission has alleged that
TNLMA is controlled by a named defendant in an
on-going FTC law enforcement action. See FTC v.
Loss Mitigation Servs., Inc., No. SACV09-800
DOC(ANX) (C.D. Cal. filed July 13, 2009).

18 See, e.g., NAAG at 2 (“With a nationwide rule,
states could bring actions in federal court to stop
violators from operating in any jurisdiction.”); MA
AG at 2 (“We applaud. .. [the FTC’s] current step
toward regulating foreclosure-rescue and advance-
fee schemes.”); MN AG at 4 (“Although several
states, including Minnesota, have passed laws
regulating loan modification and/or foreclosure
rescue companies, a national rule targeting such
companies would be beneficial....”); OH AG at 2
(“[Olur office believes that a national rule targeting
rescue companies is needed.”); CRC at 1 (“[We]
strongly urge the FTC to develop effective rules to
address the new cottage industry of fee for service
loan modification providers.); NCLC at 2 (“We urge
the FTC to enact strong rules to end abusive and
deceptive practices by for-profit mortgage assistance
relief companies.”); CMGC at 1 (“The CMC strongly
supports the concept of prohibiting specific unfair
or deceptive practices of MARS providers.”); Chase
at 1 (“Chase strongly supports the proposed
regulations because it has witnessed MARS entities
engage in patterns of abusive and deceptive
practices to the detriment of borrowers. ...”); NCRC
at 4 (“The FTC should act aggressively to
promulgate a rule with all possible haste.”); OTS at
1 (stating its support of “FTC efforts in this
important area”); HPC at 1 (“HPC supports issuance
of a rule directed at mortgage relief providers.”);
Shriver at 4 (“{lW]e commend the FTC on the
proposed regulation....”).

19 See, e.g., CRC at 4 (“Banning advance fees is
a crucial component to any effort to reduce. .. unfair
and deceptive practices in the loan modification
industry and will likely push many scam artists out
of our communities. The FTGC should ban the
collection of advance fees outright. ...”); NCLC at 5
(“NCLC encourages the FTC to ban mortgage
assistance relief services from seeking up-front
payments. Prohibiting up-front payments will curb
the injury and unfairness caused when companies
take large payments from borrowers and fail to
obtain loan modifications on their behalf, whether
the outfit is an outright scam or merely
ineffective.”); Shriver at 2 (recommending
prohibition on up-front fees); NCLR at 1
(recommending that up-front fees be banned).

providers,2° strongly urged the
Commission to propose a rule
prohibiting or restricting the collection
of fees for mortgage relief services until
the promised services have been
completed.2? Additionally, a majority of
the comments expressed concern
regarding pervasive deception and
abuse observed in the marketing of
MARS, including the failure of MARS
providers to perform promised
services22 and their misrepresentation
of affiliation with the government,
nonprofits, lenders, or loan servicers.23

II. Mortgage Assistance Relief Services

A. The Mortgage Crisis and Assistance
for Consumers

As discussed in the ANPR, historic
levels of consumer debt, increased
unemployment, and a stagnant housing
market have contributed to high rates of
mortgage loan delinquency and
foreclosure.24 As a result, many

20 See, e.g., CMC at 8 (“The CMC would support
a ban or limitation on the collection of advance fees
by MARS providers.”); Chase at 3 (“[T]he payment
of advance fees should be banned because there is
no guarantee the MARS provider will be
successful....”); AFSA at 6 (“[U]p-front fees should
be restricted, fees should be reasonable, and only
be permitted where services were actually
provided”); HPC at 2 (arguing that consumers
should not be required to pay up-front fees).

21 See, e.g., NAAG at 9 (“A ban on advance
fees. . .is necessary for any meaningful mortgage
consultant regulation. ... A key provision of any
rule regulating mortgage consultants is that no fee
may be charged or collected until after the mortgage
consultant has fully performed each and every
service the mortgage consultant contracted to
perform or represented that he or she would
perform.”); MN AG at 4 (“The only way to ensure
that loan modification and foreclosure rescue
companies are working for the benefit of the
distressed homeowner is to ban the collection of
any fees until all promised services have been
performed.”); MA AG at 2 (urging the Commission
to “[b]an advance-fee schemes related to foreclosure
assistance”); see also NYC DCA at 4 (“The FTC
rulemaking should ban foreclosure rescue services
from collecting up-front fees from consumers.
Collecting fees in advance gives these businesses an
easy opportunity to swindle consumers by failing
to provide adequate service, or not providing any
service at all.”); OH AG at 3-4 (“A prohibition or low
fee cap on up-front fees is of primary importance
in regulating foreclosure rescue services.”).

22 See, e.g., NCLC at 5; NAAG at 4; MN AG at
1-2.

23 See, e.g., NCLC at 3; OH AG at 4; ABA at 7;
Chase at 3.

24 Delinquency and foreclosure start rates are at
record highs. In the third quarter of 2009, the
Mortgage Bankers Association’s quarterly National
Delinquency Survey found that 14.41% of all
mortgage loans were either in foreclosure or
delinquent by at least one payment, the highest
percentage recorded in the survey’s history.
Mortgage Bankers Association, Delinquencies
Continue to Climb in Latest MBA National
Delinquency Survey (Nov. 19, 2009), available at
(http://www.mbaa.org/NewsandMedia/PressCenter/
71112.htm). In December 2008, Credit Suisse Bank
forecasted a total of 9 million foreclosures for the
period 2009 through 2012. See Credit Suisse Fixed
Income Research 2 (2008), available at (http://
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consumers struggling to make their
mortgage payments are in search of
ways to avoid foreclosure. There are a
number of options that may be available
to consumers, including: (1) short sales
or deeds-in-lieu of foreclosure
transactions in which the proceeds of a
sale of the home or the receipt of the
deed to the home is treated as
repayment of the outstanding mortgage
balance; (2) forbearance or repayment
plans that do not reduce the amount
that consumers pay but give them more
time to bring their payments current;
and (3) loan modifications to reduce the
amount of consumers’ monthly
payments. Because loan modifications
allow consumers to stay in their homes
and reduce their overall debt, this
possible solution often has great appeal
to consumers. The Commission’s law
enforcement actions suggest that loan
modifications may currently be the most
frequently marketed and sold mortgage
assistance relief service.2°

In response to the recent mortgage
crisis, a number of government and
private sector programs have been
initiated to assist distressed
homeowners in modifying or
refinancing their mortgages.26 In March
2009, for example, the Obama
Administration launched the Making
Home Affordable (MHA) program,
which provides mortgage owners and
servicers with financial incentives to
modify and refinance loans.2” More than
650,000 loans have been modified
pursuant to this program.28 In addition,
state and local governments, nonprofit
organizations, housing counselors, and
private sector entities have offered a

www.chapa.org/pdf/
ForeclosureUpdateCreditSuisse.pdf); see also
NAAG at 2 (“An estimated 8.1 million mortgages are
anticipated to be in foreclosure within the next four
years.”).

25 See Appendix B (list of FTC actions against
MARS providers).

26 Section I1.C of the ANPR described the ongoing
federal, state, and local efforts to educate
consumers, to assist consumers in working with
their lenders and servicers, and to make loan
modifications available to a larger number of
consumers struggling to stay current on their
mortgage. See MARS ANPR, 74 FR at 26135-36.

27 For example, the program offers servicers that
modify loans according to its guidelines an up-front
fee of $1,000 for each modification,“pay for success”
fees on still-performing loans of $1,000 per year,
and one-time bonus incentive payments of $1,500
to lender/investors and $500 to servicers for
modifications made while a borrower is still current
on mortgage payments. U.S. Dep’t of Treasury,
Making Home Affordable Summary of Guidelines 2,
available at (http://www.treas.gov/press/releases/
reports/guidelines_summary.pdf).

28 Renae Merle, Lenders to Get Push to Help
Homeowners, Wash. Post, Nov. 29, 2009, at A4,
available at (http://www.washingtonpost.com/wp-
dyn/content/article/2009/11/28/
AR2009112802436.html).

variety of other programs and services to
help homeowners in distress.29

Despite these public and private
efforts, consumers continue to seek
assistance from for-profit companies in
obtaining loan modifications. Many
consumers who are seeking loan
modifications are not eligible for the
MHA program or other government and
private assistance programs. For
example, while the Department of the
Treasury has estimated that the MHA
program will help 3-4 million borrowers
by February 2012,30 industry surveys
report that roughly 7.5 million
households are at least 30 days behind
on their mortgage payments or already
are in foreclosure.3! Even among
consumers who may be eligible for the
program, it appears many are failing to
meet other requirements necessary to
qualify for a permanent loan
modification.32 In addition, even if
consumers are eligible for government
and private assistance programs, many
housing counselors and servicers have
struggled to respond in a timely manner
to the sheer number of consumers who
are seeking loan modifications,33
leaving consumers who are desperate to

29 See, e.g., FTC, Mortgage Payments Sending
You Reeling? Here’s What to Do, available at
(http://www.ftc.gov/bep/edu/pubs/consumer/
homes/rea04.pdf) (2009) (describing various credit
counselor alternatives); Foreclosure Prevention
Workshops for Consumers, available at (http://
www.freddiemac.com/avoidforeclosure/
workshops.html) (last visited Dec. 22, 2009)
(describing local credit counseling events by local
governments, nonprofits, and other organizations).

30 See, e.g., Press Release, Making Home
Affordable, Making Home Affordable Program on
Pace to Offer Help to Millions of Homeowners (Aug.
4, 2009), available at (http://
makinghomeaffordable.gov/pr_08042009.html).

31 See Ruth Simon & James R. Hagerty, One in
Four Borrowers Is Underwater, Wall St. J., Nov. 24,
2009, at A1, available at (http://online.wsj.com/
article/SB125903489722661849.html).

32 See, e.g., Brady Dennis & Renae Merle,
Democrats Push More Mortgage Aid, Wash. Post,
Dec. 8, 2009, at A19, available at (http://
www.washingtonpost.com/wp-dyn/content/article/
2009/12/07/AR2009120703903.html) (noting that “6
percent of borrowers enrolled in the [MHA]
program so far have moved from trial modification
to permanent adjustment”); Renae Merle, Banks
Slow to Modify Mortgages, Wash. Post, Aug. 5,
2009, available at (http://
www.washingtonpost.com/wp-dyn/content/article/
2009/08/04/AR2009080401134.html) (“Less than 10
percent of delinquent borrowers eligible for the
Obama administration’s foreclosure prevention
program have received help so far, according to
Treasury Department estimates. ...”).

33 See, e.g., NCLC at 2 (noting that servicers have
failed to meet borrower demand for loan
modifications); NAAG at 7 (noting that borrowers
have had a difficult time reaching servicers and
obtaining their assistance); Peter S. Goodman, A
Plan to Stem Foreclosures, Buried in a Paper
Avalanche, N.Y. Times, July 29, 2009, at A1,
available at (http://www.nytimes.com/2009/06/29/
business/29loanmod.html).

save their homes waiting anxiously for
assistance.

Many consumers who have been
unable to obtain assistance have turned
to MARS providers. These for-profit
companies have widely promoted their
ability to help consumers in negotiating
with lenders or servicers and in taking
other steps to prevent foreclosure.34
Responding to consumer demand, these
providers focus their advertising mainly
on their capacity to obtain mortgage
loan modifications3® as opposed to
other forms of foreclosure relief, such as
a short sale or loan forbearance.3¢
Mortgage assistance services based on
negotiating with the lender or servicer
to obtain a loan modification or some
other type of foreclosure relief have
mushroomed in the past two years.3”
Given that there are many small and
relatively new MARS providers, it is
difficult to estimate the total number of
such providers,38 but comments suggest
that there are at least 450.3°

Typically, MARS providers charge
consumers advance fees in the
thousands of dollars.4® Some providers

34 See MARS ANPR, 74 FR at 26134-35.

35 Another foreclosure prevention method that
MARS providers have used is “sale-leaseback” or
“title reconveyance” transactions. In these
transactions, MARS providers instruct financially
distressed consumers to transfer title to their homes
to the providers and then lease the property back
from the providers. The providers promise to
reconvey title to the homes at some later date, yet
often do not do so, thereby giving the providers the
equity in the homes. The incidence of such sale
leaseback and title reconveyance transactions
appears to have declined, in part because many
consumers do not have significant equity in their
homes.

36 See, e.g., NAAG at 2 (“[The [loan modification]
consulting business model is dominating the
marketplace. Consultants are by far the most
common source of consumer complaints received
by our offices in the area of mortgage assistance
services.”); OH AG at 2 (“For those companies that
actually do put some effort into helping the
consumer, the most common business model is an
offer to negotiate a loan modification or repayment
plan with the consumer’s servicer.”); CRC at 1 (“In
California, advertisements promising loan
modification success are inescapable.”); see also
Appendix B.

37 See id.

38 See, e.g., NAAG at 3 (“It is difficult to gather
exact empirical data on companies providing loan
modification and foreclosure rescue services due to
the predominance of internet-based companies and
their ephemeral nature. The difficulty of gathering
information is increased due to the fact many of
these companies operate primarily over the internet
and do not maintain a physical presence in the
states in which they do business.”); OH AG at 2
(“There is little reliable data about the foreclosure
rescue industry.”).

39 See, e.g., NAAG at 4 (noting that state attorneys
general have investigated more than 450 mortgage
assistance relief services).

40 Id.; see also, e.g., CRC at 3 (“The average fee
that we are seeing borrowers charged is $3,000; we
have seen fees as high as $9,500.”); NCRC at 3
(“NCRC documented a median fee of $2,900... for
our testing study. Fees ranged as high as

Continued
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collect their entire fee at the beginning
of the transaction,*! and others request
two to three large installment payments
from consumers.#2 One commenter
stated that many MARS providers have
begun to offer their services piecemeal,
collecting fees upon reaching various
stages in the process, such as
assembling the documentation required
by the lender or servicer, mailing
paperwork to the lender or servicer, and
negotiating with a lender’s loss
mitigation department.+3

As discussed in the ANPR, MARS
providers often claim to possess
specialized knowledge of the mortgage
lending industry,** sometimes hiring
former mortgage brokers and real estate
agents*® to support their claims. In
addition, a growing number of MARS
providers are employing or affiliating
with lawyers.46 The providers often tout

$5,600....”); NCLR at 1 (observing fees as high as
$8,000); NCLC at 6 (estimating fees to be between
$2,000 and $4,000).

41 See, e.g., FTC v. Infinity Group Servs., No.
SACV09-00977 DOC (MLGx) (C.D. Cal. filed Aug.
26, 2009); FTC v. Freedom Foreclosure Prevention
Specialists, LLC, No. 2:09-cv-01167-FJM (D. Ariz.
June 1, 2009); FTC v. Fed. Loan Modification Law
Ctr., LLP, No. SACV09-401 CJC (MLGx) (C.D. Cal.
filed Apr. 3, 2009).

42 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009); FTC v. Washington Data Res., Inc., No.
8:09-cv-02309-SDM-TBM (M.D. Fla. filed Nov. 12,
2009); FTC v. First Universal Lending, LLC, No. 09-
CV-82322, Mem. TRO at 5 (S.D. Fla. filed Nov. 24,
2009).

43 See, e.g., NAAG at 5; see also, e.g., FTC v. Debt
Advocacy Ctr., LLC, No. 1:09CV2712 (N.D. Ohio
filed Nov. 19, 2009).

44 See, e.g., FTC v. Fed. Housing Modification
Dep’t, No. 09-CV-01753 (D.D.C. filed Sept. 15,
2009); FTC v. LucasLawCenter “Inc.,” No. 09-CV-770
(C.D. Cal. filed July 7, 2009).

45 See, e.g., NCLC at 11 (“Mortgage brokers—often
cited as one of the driving forces in the growth of
bad subprime loans—are in demand to work for loan
modification companies. One MARS advertised for
consultants with mortgage and real estate
experience to join its cadre of loan modification
specialists.”).

46 See, e.g., FTC v. Loss Mitigation Servs., Inc.,
No. SACV09-800 DOC (ANX), Mem. Supp. Pls. Ex
Parte App. at3 (Aug. 3, 2009) (alleging that
defendants engaged in “misrepresentations
prohibited by the TRO, behind a new facade: the
‘Walker Law Group,” which was “nothing more
than a sham legal operation designed to evade state
law restrictions on the collection of up-front fees for
loan modification and foreclosure relief”); FTC v.
LucasLawCenter “Inc.,” No. SACV-09-770 DOC
(ANX) (C.D. Cal. filed July 7, 2009); FTC v. Data
Med. Capital Inc., No. SA-CV-99-1266 AHS (Eex)
(C.D. Cal., contempt application filed May 27,
2009); FTC v. US Foreclosure Relief Corp., No.
SACV09-768 JVS (MGX) (C.D. Cal. filed July 7,
2009); FTC v. Fed. Loan Modification Law Ctr., LLP,
No. SACV09-401 CJC (MLGx) (C.D. Gal. filed Apr.
3, 2009); see also, e.g., Cincinnati Bar Assoc. v.
Mullaney, 119 Ohio St. 3d 412 (2008) (disciplining
attorneys involved in mortgage assistance relief
services); Press Release, North Carolina Dep’t of
Justice, AG Cooper Targets California Schemes that
Prey on NC Homeowners (July 15, 2009), available
at (http://www.ncdoj.com/News-and-Alerts/News-
Releases-and-Advisories/Press-Releases/AG-

the expertise of these attorneys in
negotiating with lenders and servicers.
In some cases, MARS providers also
offer “forensic audits,” purported
reviews of mortgage loans to determine
lender and servicer compliance with
federal and state law, thereby
supposedly helping the consumer to
acquire the leverage needed to obtain
better loan modifications.4” Providers
also may use their relationship with
attorneys to assert that they are not
covered by state laws that prohibit non-
attorneys from collecting advance fees
for loan modification services.4® For
example, a previous California law that
imposed a number of restrictions on
“foreclosure consultants” also allowed
“licensed attorneys. . . [to] charge
advance fees under certain limited
circumstances.”*® The State Bar of
California subsequently observed that
“foreclosure consultants may be
attempting to avoid the statutory
prohibition on collecting a fee before
any services have been rendered by
having a lawyer work with them in
foreclosure consultations.”>? California

Cooper-targets-California-schemes-that-prey-on-
.aspx); Press Release, Colorado Attorney General’s
Office, Attorney General Announces Actions
Against Seven Loan-Moficiation Companies As Part
of Multistate Sweep (July 15, 2009), available at
(http://www.coloradoattorneygeneral.gov/press/
news/2009/07/15/attorney _general_announces_
actions_against_seven_loan_modification
_companies_p); Press Release, Illinois Attorney
General, Illinois Attorney General Sues 14th
Company for Mortgage Rescue Fraud (Aug. 28,
2009), available at (http://
www.illinoisattorneygeneral.gov/pressroom/
2008_08/20080828.html).

47 See, e.g., FTC v. Data Med. Capital Inc., No.
SA-CV-99-1266 AHS (Eex), Mem. Supp. App.
Contempt at 18 (C.D. Cal. filed May 27, 2009); FTC
v. Fed. Loan Modification Law Ctr., LLP, No.
SACV09-401 CJC (MLGx) (C.D. Cal. filed Apr. 3,
2009); California Dep’t of Real Estate, Consumer
Alert 6 (warning consumers of “forensic loan
reviews”), available at (http://www.dre.ca.gov/
pdf docs/FraudWarningsCaDRE03_2009.pdf).

48 See supra notes 46-47; see also IL AG at 2
(“Attorneys are using the [state] exemption to
market and sell the same mortgage consulting
services provided by non-attorneys.”).

49 Press Release, Office of the Attorney General,
California Dep’t of Justice, Brown Alerts
Homeowners that New Law Prohibits Up-front Fees
for Foreclosure Relief Services (Oct. 15, 2009),
available at (http://ag.ca.gov/newsalerts/
release.php?id=1821).

50 See State Bar of California, Ethics Alert: Legal
Services to Distressed Homeowners and Foreclosure
Consultants on Loan Modifications 2, Ethics
Hotliner (Feb. 2, 2009), available at (http://
www.calbar.ca.gov/calbar/pdfs/ethics/Ethics-Alert-
Foreclosure.pdf) (“California State Bar Ethics
Alert”); see also Florida Bar, Ethics Alert: Providing
Legal Services to Distressed Homeowners at 1,
available at (http://www.floridabar.org/TFB/
TFBResources.nsf/Attachments/
872C2A9D7B71F05785257569005795DE/$FILE/
loanModification20092.pdf?OpenElement) (“The
Florida Bar’s Ethics Hotline recently has received
numerous calls from lawyers who have been
contacted by non-lawyers seeking to set up an
arrangement in which the lawyers are involved in

has since passed a new law that
removes this exemption.51

B. Observed Consumer Protection
Abuses

The FTC has extensive law
enforcement experience with MARS
providers. In the past two years, the
Commission has filed 28 law
enforcement actions against providers of
loan modification and foreclosure
rescue services.?2 This extensive law
enforcement experience, as well as the
information received in response to the
ANPR,33 strongly suggests that the
deceptive practices of MARS providers
are widespread and are causing
substantial harm to consumers. MARS
providers often misrepresent the
services that they will perform and the
results they will obtain for consumers.
Indeed, providers frequently fail to
perform even the most basic of
promised services. As a result,
consumers not only lose the thousands
of dollars they pay to the providers, but
may also lose their homes.

Typically, MARS providers initiate
contact with prospective customers
through Internet, radio, television, or
direct mail advertising. The ads instruct
consumers to call a toll-free telephone
number or e-mail the company.
Customary claims in the ads and
ensuing telemarketing and email pitches
include representations that the MARS
provider: (1) will obtain for the
consumer a substantial reduction in a
mortgage loan’s interest rate, principal
amount, or monthly payments; (2) will
achieve these results within weeks;54 (3)
has special relationships with lenders

loan modifications, short sales, and other
foreclosure-related rescue services on behalf of
distressed homeowners. ... The [Florida]
Foreclosure Rescue Act. . .imposed restrictions on
non-lawyer loan modifiers to protect distressed
homeowners. The new statute appears to be the
impetus for these inquiries.”).

51 Cal Civ. Code §2944.7; see also Press Release,
Office of the Attorney General, California Dep’t of
Justice, Brown Alerts Homeowners that New Law
Prohibits Up-front Fees for Foreclosure Relief
Services (Oct. 15, 2009), available at (http://
ag.ca.gov/newsalerts/release.php?id=1821).

52 See Appendix B.

53 As stated above, the Commission received few
comments from MARS providers in response to its
ANPR. Therefore, to ensure that it has complete and
accurate information concerning mortgage
assistance service providers, the effect of their
activities on consumers, and the impact of proposed
restrictions in their operations, the Commission is
especially interested in receiving comments from
MARS providers in response to this NPRM.

54 See, e.g., FTC v. First Universal Lending, LLC,
No. 09-CV-82322, Mem. TRO at 4-5 (S.D. Fla. filed
Nov. 24, 2009); FTC v. 1st Guar. Mortgage Corp.,
No. 09-DV-61846 (S.D. Fla. filed Nov. 17, 2009);
FTC v. Freedom Foreclosure Prevention Specialists,
LLC, No. 2:09-cv-01167-FJM (D. Ariz. filed June 1,
2009); FTC v. Fed. Loan Modification Law Ctr., LLP,
No. SACV09-401 CJC (MLGx) (C.D. Cal. filed Apr.
3, 2009).
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and servicers;5° and (4) is closely
affiliated with the government,5¢
various nonprofit programs,57 or the
consumer’s own lender or servicer.58 In
some cases, MARS providers also entice
consumers to make substantial up-front
payments with false promises of a
refund if they do not receive the
promised results.5° Providers typically

55 See, e.g., FTC v. Debt Advocacy Ctr., LLC, No.
1:09CV2712 (N.D. Ohio filed Nov. 19, 2009); FTC
v. 1st Guar. Mortgage Corp., No. 09-DV-61846 (S.D.
Fla filed Nov. 17, 2009); FTC v. LucasLawCenter
“Inc.,” No. SACV-09-770 DOC (ANX) (C.D. Cal. filed
July 7, 2009); FTC v. US Foreclosure Relief Corp.,
No. SACVF09-768 JVS (MGX) (C.D. Cal. filed July
7, 2009).

56 See, e.g., FTC v. Washington Data Res., Inc.,
No. 8:08-cv-02309-SDM-TBM (M.D. Fla. filed Nov.
12, 2009) (alleging that defendants falsely
represented that they were affiliated with the
United States government); FTC v. Fed. Housing
Modification Dep’t, No. 09-CV-01753 (D.D.C. filed
Sept. 15, 2009); FTC v. Sean Cantkier, No. 1:09-cv-
00894 (D.D.C. filed July 10, 2009) (alleging
defendants placed advertisements on Internet
search engines that refer consumers to websites that
deceptively appear to be affiliated with government
loan modification programs); FTC v. Thomas Ryan,
No. 1:09-00535 (HHK) (D.D.C. filed Mar. 25, 2009);
FTC v. Fed. Loan Modification Law Ctr., LLP, No.
SACV09-401 CJC (MLGx) (C.D. Cal. filed Apr. 3,
2009) (charging defendant with misrepresenting
that it is part of or affiliated with the federal
government); see also OH AG at 4 (“Our office has
seen many companies that have names or
advertisement that make it sound like they are
government sponsored.”); NCLC at 3 (“One website,
USHUD.com, even claims to be ‘America’s Only
Free Foreclosure Resource’ even though HUD-
certified agencies also offer free assistance
regardless of income.”).

57 See FTC v. New Hope Prop. LLC, No. 1:09-cv-
01203-JBS-JS (D.N.]. filed Mar. 17, 2009); FTC v.
Hope Now Modifications, LLC, No. 1:09-cv-01204-
JBS-JS (D.N.J. filed Mar. 17, 2009).

58 See, e.g., FTC v. Kirkland Young, LLC, No. 09-
23507 (S.D. Fla. filed Nov. 18, 2009) (alleging that
defendants falsely represented an affiliation with
borrowers’ lenders); FTC v. Loss Mitigation Servs.,
Inc., No. SACV-09-800 DOC (ANX) (C.D. Cal. filed
July 13, 2009); see also ABA at 7 (“They often
misuse the intellectual property of lenders and
servicers by claiming in mailings, on websites, and
in other communications that they either are
affiliated with the lenders and servicers or have
special relationships with them that do not exist.
They use the names, trademarks and logos of these
lenders and servicers in their advertising to deceive
consumers into believing they can obtain
modification relief for them that these consumers
could not otherwise obtain for themselves at no
cost.”); Chase at 3 (“These MARS entities also may
lead the borrower to believe that they are associated
with the servicer or that they have special
agreements with the servicer for processing loan
modifications, when, in fact, they do not.”).

59 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009) (alleging that defendant falsely claims to
provide “100% money back guarantee”); Debt
Advocacy Ctr., LLC, No. 1:09CV2712 (N.D. Ohio
filed Nov. 19, 2009) (alleging that defendants falsely
represent they would refund borrower fee if
unsuccessful); FTC v. Infinity Group Servs., No.
SACV09-00977 DOC (MLGx) (C.D. Cal. filed Aug.
26, 2009); FTC v. Loan Modification Shop, Inc., No.
3:09-cv-00798 (JAP), Mem. Supp. TRO at 1 (D.N.].
amended complaint filed Aug. 4, 2009) (alleging
defendants represented that advance fees were fully
refundable); FTC v. Freedom Foreclosure Prevention
Specialists, LLC, No. 2:09-cv-01167-FIM (D. Ariz.

also represent that there is high
likelihood, and in some instances a
“guarantee,” of success.6? Despite these
promises of extremely high success
rates, the vast majority of consumers do
not receive the promised results.51
Even if the services of MARS
providers could deliver the promised
results, many providers do not provide
even the most basic services they
claimed they would perform. After
collecting their up-front fees, MARS
providers often fail to make initial
contact with the lender or servicer for
months, if at all. They frequently neglect
to commence negotiations or have
substantive discussions with the
consumer’s lender or servicer.52 In

June 1, 2009) (alleging defendants promised “100%
money-back guarantee” but then failed to provide
refunds).

60 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009) (alleging defendants falsely claimed
success rate of 97 to 100%); FTC v. Debt Advocacy
Ctr., LLC, No. 1:09CV2712 (N.D. Ohio filed Nov. 19,
2009) (alleging defendants falsely claimed a 90%
success rate); FTC v. Loss Mitigation Servs., Inc.,
No. SACV09-800 DOGC (ANX) (C.D. Cal. filed July
13, 2009) (alleging “[d]efendants have told
homeowners that their success rate is above ninety
percent”); FTC v. LucasLawCenter “Inc.,” No. SACV-
09-770 DOC (ANX) (C.D. Cal. filed July 7, 2009)
(alleging “[d]efendants’ representatives tell
consumers that Defendants have a success rate in
the ninetieth percentile with their lender”); FTC v.
Freedom Foreclosure Prevention Specialists, LLC,
No. 2:09-cv-01167-FJM (D. Ariz. filed June 1, 2009)
(alleging defendants claimed to have 97% success
rate); FTC v. Data Med. Capital Inc., No. SA-CV-99-
1266 AHS (Eex), Mem. Supp. App. Contempt at 8
(C.D. Cal. filed May 27, 2009) (alleging defendants
represented 100% success rate to consumers).

61 See, e.g., infra note 123-27; CMC at 1 (“CMC
members and other mortgage servicers found that
MARS providers consistently misrepresent their
ability to obtain concessions from servicers. ...”);
Chase at 3 (“They collect their fees up-front and
promise the borrower they can get a loan
modification or other foreclosure relief, when, in
fact, this is only a determination that the servicer
can make after reviewing the borrower’s financial
information and investor agreements.”).

62 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009) (alleging that defendant often failed to
return borrowers’ phone calls and failed to contact
and negotiate with lenders); FTC v. Apply2Save,
Inc., No. 2:09-cv-00345-EJL-CWD (D. Idaho filed
July 14, 2009) (complaint alleging that “[m]any
consumers learned from their lenders that
Defendants had not even contacted the lender or
that Defendants had only minimal, non-substantive
contact with the lender”); FTC v. Loss Mitigation
Servs., Inc., No. SACV09-800 DOC (ANX) (C.D. Cal.
filed July 13, 2009) (alleging that “Defendants have
misrepresented that negotiations were underway,
although Defendants had not yet contacted the
lender”); FTC v. LucasLawCenter “Inc.,” No. SACV-
09-770 DOC (ANX), Mem. Supp. App. TRO at 19
(C.D. Cal. filed July 7, 2009) (alleging that
consumers who contact their lenders “learn that
[Defendant] never even contacted the lender, or
merely verified the consumer’s loan information’);
FTC v. Freedom Foreclosure Prevention Specialists,
LLC, No. 2:09-cv-01167-FJM (D. Ariz. June 1, 2009)
(alleging that defendants failed to act on
homeowners’ cases for longer than four to six weeks
without completing — or in some cases, even

many cases, the consumer harm from
this failure to perform as promised is
exacerbated because MARS providers
often instruct consumers to stop
communicating with their lenders.3
Because consumers sever their contact
with lenders and servicers, they may not
discover that their MARS provider is
doing little or nothing on their behalf;
may never learn of concessions that
their lender or servicer is willing to
make; or, worst of all, may never
discover that foreclosure is imminent.54
In some cases, MARS providers advise
consumers to discontinue making their
mortgage payments, without informing
them that doing so can result in the loss
of their homes and damage to their
credit ratings.®5 Because of this advice,
consumers who otherwise could have
avoided becoming delinquent may
damage their credit rating or end up in
foreclosure.

In addition, some MARS providers
make the specific claim that they offer
legal services,5¢ when, in fact, no

starting — negotiations and "failed to return
consumers’ repeated telephone calls, even when
homeowners were on the brink of foreclosure’).

63 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009); FTC v. Kirkland Young, LLC, No. 09-
23507 (S.D. Fla filed Nov. 18, 2009); FTC v.
Washington Data Res., Inc., No. 8:09-cv-02309-
SDM-TBM (M.D. Fla. filed Nov. 12, 2009); FTC v.
Loss Mitigation Servs., Inc., No. SACV09-800 DOC
(ANX) (C.D. Cal. filed July 13, 2009); FTC v. US
Foreclosure Relief Corp., No. SACV09-768 JVS
(MGX) (C.D. Cal. filed July 7, 2009).

64 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009) (“When consumers speak with their
lenders directly, they often discover that
Defendants had not yet contacted the lender or only
had left messages or had non-substantive contacts
with the lender.”); FTC v. Loss Mitigation Servs.,
Inc., No. SACV09-800 DOC (ANX), Mem. In Supp.
of Ex Parte TRO at 18-19 (C.D. Cal. filed July 13,
2009) (detailing “devastating effects” of consumers
learning too late of lack of effort by loan
modification company); CRC at 7 (“People who do
have a chance of keeping the home are being
steered away from legitimate, free homeowner
counseling services or are failing to take any action
before it is too late because they have been assured
everything is being taken care of for them already.
All too often, it is not.”).

65 See, e.g., FTC v. First Universal Lending, LLC,
No. 09-CV-82322 (S.D. Fla. filed Nov. 24, 2009);
FTC v. Fed. Housing Modification Dep’t, No. 09-CV-
01753 (D.D.C. filed Sept. 15, 2009); FTC v.
LucasLawCenter “Inc.,” No. SACV-09-770 DOC
(ANX)(C.D. Cal. filed July 9, 2009) (“In numerous
instances, Defendants’ representative [allegedly]
encourages consumers to stop paying their
mortgages, telling consumers that delinquency will
demonstrate the consumers’ hardship to the lender
and make it easier to obtain a loan modification.”);
see also NAAG at 10 (“In some cases, the mortgage
consultants will actually counsel the consumer not
to make a mortgage payment, which of course frees
up funds for the consultants’ fee.”).

66 See, e.g., FTC v. Fed. Housing Modification
Dep’t, No. 09-CV-01753 (D.D.C. filed Sept. 16, 2009)
(alleging that defendants falsely claim to have
attorneys or forensic accountants on staff); FTC v.

Continued
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attorneys are employed at the company
or, even if there are, they do little or no
legal work for consumers.57 The
Commission’s law enforcement
experience, state law enforcement, the
comments received in response to the
ANPR, and state bar actions indicate
that a growing number of attorneys
themselves are engaged in deceptive
and unfair practices in the marketing
and sale of MARS.68

C. Continued Law Enforcement and
Other Responses

The Commission has taken aggressive
action to protect consumers from
deceptive MARS providers. As part of
that effort, the FTC has filed 28
lawsuits®9 in the last two years against
entities in this industry for engaging in
deceptive practices in violation of the
FTC Act and, in several instances, the
Commission’s Telemarketing Sales Rule

Loan Modification Shop, Inc., No. 3:09-cv-00798
(JAP), Mem. Supp. TRO at 14 (D.N.]. filed Aug. 4,
2009) (alleging that defendants misrepresent “that it
is an attorney-based company”); see also FTC v.
LucasLawCenter “Inc.,” No. SACV-09-770 DOC
(ANX), Mem. Supp. App. TRO at 19 (C.D. Cal. filed
July 7, 2009) (alleging that “[d]espite promises to
the contrary, consumers have no contact with the
purported attorneys who are supposed to be
negotiating with their lenders”).

67 See, e.g., FTC v. Truman Foreclosure
Assistance, LLC, No. 09-23543 (S.D. Fla. filed Nov.
23, 2009); FTC v. Washington Data Res., Inc., No.
8:09-cv-02309-SDM-TBM (M.D. Fla. filed Nov. 12,
2009); see also, e.g., FTC v. US Foreclosure Relief
Corp., No. SACV09-768 JVS (MGX), Prelim. Rep.
Temp. Receiver at 2-3 (C.D. Cal. filed July 7, 2009)
(stating that defendants’ “relationship with two
different lawyers was nominal at best and served
primarily as a cover to dignify the business and
invoke the attorney exception to advance fee
prohibitions”).

68 See, e.g., IL AG at 1 (noting that “33 percent
of the [MARS] companies we have dealt with are
owned by attorneys, while 38 percent have some
link to the legal profession”); CRC at 2 (“An
increasing number of attorneys are involving
themselves in these unethical practices without
providing any legal (or other) services....”); MN AG
at 5 (“This Office is aware of several loan
modification and foreclosure rescue companies that
have affiliated with licensed attorneys in other
states in an effort to circumvent state law.”); NAAG
at 4 (“Attorneys. .. have an increasing presence in
this industry and have been found working in
conjunction with or serving as referral sources for
mortgage consultants.”); see also, e.g., Legislative
Solutions for Preventing Loan Modification and
Foreclosure Rescue Fraud, 111th Cong. 1st Sess.,
Testimony of Scott J. Drexel (State Bar of California)
at 2, 4 (Drexel Testimony) (noting that attorney
misconduct in connection with MARS “is a problem
of extremely significant — if not crisis — proportions
in California,” and that the state bar has initiated
over 175 associated investigations of attorneys);
Polyana Da Costa, Record Number of Complaints
Target Florida Loan Modification Lawyers, Law.com
(Oct. 1, 2009) (“The [Florida] state attorney general
has received a record 756 complaints through
August of this year about loan modifications
involving attorneys.”), available at (http://
www.law.com/jsp/law/
LawArticleFriendly.jsp?id=1202434223147).

69 See Appendix B.

(TSR).79 The FTC has coordinated with
state law enforcement and federal
agencies, including the Department of
Justice, the Department of Housing and
Urban Development (HUD), the
Treasury Department, and the Office of
the Special Inspector General for the
Troubled Asset Relief Program (SIG-
TARP), in these efforts.”? For example,
the FTC has conducted two nationwide
sweeps: “Operation Stolen Hope”
(November 24, 2009), in which the
Commission joined with 20 states
collectively to file over one hundred
lawsuits against MARS providers,”2 and
“Operation Loan Lies” (July 15, 2009), in
which the FTC coordinated with 25
federal and state agencies to bring 189
actions against MARS defendants.?3
Previously, the Commission, jointly
with the Justice Department, the
Treasury Department, HUD, and the
Illinois Attorney General’s office, had
announced several law enforcement
actions.”4

In addition to coordination with the
Commission, the states have continued
to engage in their own aggressive law
enforcement. For example, the National
Association of Attorneys General
(NAAG) reports that, as of July 2009, its
members had investigated 450 MARS
providers and sued hundreds of them
for alleged state law violations.”5 The
states also have continued to enact laws

70 16 CFR 310.1, et seq. (2003); see, e.g., FTC v.
Kirkland Young, LLC, No. 09-23507 (S.D. Fla. filed
Nov. 18, 2009); FTC v. Washington Data Res., Inc.,
No. 8:09-cv-02309-SDM-TBM (M.D. Fla. filed Nov.
12, 2009); FTC v. First Universal Lending, LLC, No.
09-CV-82322 (S.D. Fla. filed Nov. 24, 2009);FTC v.
Fed. Housing Modification Dep’t, No. 09-CV-01753
(D.D.C. filed Sept. 15, 2009); FTC v. Hope Now
Modifications, LLC, No. 1:09-cv-01204-JBX-JS
(D.N.]. filed Sept. 14, 2009); FTC v. US Foreclosure
Relief Corp., No. SACV09-768 JVS (MGX) (C.D. Cal.
filed July 7, 2009).

71 See Press Release, FTC, Federal and State
Agencies Target Mortgage Foreclosure Rescue and
Loan Modification Scams (July 15, 2009), available
at (http://www.ftc.gov/opa/2009/07/loanlies.shtm);
Press Release, FTC, Federal and State Agencies
Crack Down on Mortgage Modification and
Foreclosure Rescue Scams (Apr. 6, 2009), available
at (http://www.ftc.gov/opa/2009/04/hud.shtm).

72 Press Release, FTC, Federal and State Agencies
Target Mortgage Relief Scams (Nov. 24, 2009),
available at (http://www.ftc.gov/opa/2009/11/
stolenhope.shtm).

73 Press Release, FTC, Federal and State Agencies
Target Mortgage Foreclosure Rescue and Loan
Modification Scams (July 15, 2009), available at
(http://www.ftc.gov/opa/2009/07/loanlies.shtm).

74 Press Release, FTC, Federal and State Agencies
Crack Down on Mortgage Modification and
Foreclosure Rescue Scams (Apr. 6, 2009), available
at (http://www.ftc.gov/opa/2009/04/hud.shtm). In
connection with these joint efforts, the Commission
also sent warning letters to 71 companies for
marketing potentially deceptive mortgage loan
modification and foreclosure assistance programs.
Id.

75 NAAG at 4; see also IL AG at 1 (noting that
Illinois has over 240 open investigations of MARS
providers and filed 28 lawsuits against them).

and regulations to address practices
related to MARS.76

IIL. Discussion of the Proposed Rule

A. Section 322.1: Scope

As detailed in Section I, the scope of
this rulemaking is set forth in the
Omnibus Appropriations Act, as
clarified by the Credit CARD Act. These
statutes direct the Commission to
commence a rulemaking proceeding to
enact rules “related to unfair or
deceptive acts or practices” that address,
among other things, mortgage assistance
relief services. As noted earlier, the
Commission interprets this language to
allow it to issue rules that not only
restrict practices that are themselves
unfair or deceptive, but also to restrict
other practices that may not themselves
be unfair or deceptive but the restriction
of which is reasonably related to the
goal of preventing unfairness or
deception. The Commission’s
rulemaking authority is limited by the
Credit CARD Act to persons over whom
the FTC has enforcement power under
the FTC Act.

B. Section 322.2: Definitions

1. Section 322.2(h): Mortgage Assistance
Relief Service

As discussed, the proposed Rule is
intended to regulate for-profit providers
of mortgage assistance relief services.
The controlling definition of the
proposed Rule, which informs the
parameters of its scope, is that of
“mortgage assistance relief service.”
Proposed § 322.2(h) defines “mortgage
assistance relief service” to include “any
service, plan or program, offered or
provided in exchange for consideration
on behalf of the consumer, that is
represented, expressly or by
implication, to assist or attempt to assist
the consumer” negotiate a modification
of any term of a loan or obtain other
types of relief to avoid delinquency or

76 To date, at least 29 states and the District of
Columbia have enacted such statutes or regulations.
See, e.g., Cal. Civ. Code §§2944.7 & 2945, et seq.;
Colo. Rev. Stat. §6-1-1101, et seq.; 2009 Conn. Gen.
Stat. § 36a-489; 6 Del. Code Ann. § 24008, et seq.;
D.C. Code §42-2431, et seq.; Fla. Stat. §501.1377;
Haw. Rev. Stat. § 480E-1, et seq.; Idaho Code Ann.
§45-1601, et seq.; 765 Ill. Comp. Stat. Ann. 940/1,
et seq.; 24 Ind. Admin. Code §5.5-1-1, et seq.; lowa
Code § 741E.1, et seq.; Me. Rev. Stat. Ann. tit. 32,
§§6171, et seq. & 6191, et seq.; Md. Code Ann., Real
Property § 7-301, et seq.; 940 Mass. Code Regs.
§25.01, et seq.; Mich. Comp. Law § 445.1822, et
seq.; Minn. Stat. § 325N.01, et seq.; Mo. Rev. Stat.
§407.935, et seq.; Neb. Rev. Stat. § 76-2701, et seq.;
Nev. Rev. Stat. § 645F.300, et seq.; N.H. Rev. Stat.
Ann. §479-B:1, et seq.; N.Y. Real Prop. Law § 265-
b; N.C. Gen. Stat. § 14-423, et seq.; 2008 Or. Laws
Ch. 19; R.I. Gen. Laws § 5-79-1, et seq.; Tenn. Code
Ann. §47-18-5501, et seq.; Va. Code Ann. §59.1-
200.1; Wash. Rev. Code §19.134.010, et seq.; Wis.
Stat. § 846.45.
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foreclosure. Proposed § 322.2(h)(2)
provides that the term “mortgage
assistance relief services” includes any
service marketed to “stopl[], prevent[], or
postpone[] any (i) mortgage or deed of
trust foreclosure sale for a dwelling or
(ii) repossession of the consumers’
dwelling; or otherwise save the
consumer’s home from foreclosure or
repossession.” Proposed §§ 322.2(h)(3)-
(7) further define these services to
include offers purported to assist
consumers in obtaining: (1) a
forbearance or repayment plan; (2) an
extension of time to cure default,
reinstate a loan, or redeem a property;””
(3) a waiver of an acceleration clause or
balloon payment; and (4) a short sale,
deed-in-lieu of foreclosure, or any other
disposition of the property except a sale
to a third-party that is not the loan
holder. Accordingly, proposed
§322.2(h) is intended to apply to every
solution that may be marketed by
covered providers to financially
distressed consumers as a means to
avoid foreclosure or save their homes.

One example of this coverage is the
marketing of sale-leaseback or title-
reconveyance transactions, which
commonly are touted to consumers as a
means to avert foreclosure or its
consequences.”’® As a general matter, the
FTC does not intend the proposed Rule
to address how title-transfer
transactions are regulated. The
Commission recognizes that there are
many comprehensive state laws that
govern these types of transactions and
impose specific requirements when title
transfers occur.”® To the extent sale-
leaseback and title-reconveyance
transactions are marketed as a means to
avoid foreclosure, however, these
purported services would be covered by
the proposed Rule. The Commission
specifically solicits comment on how
the proposed Rule should apply to these
types of transactions, especially in light
of existing state laws.

As a general matter, mortgage brokers
are covered by the proposed Rule to the
extent that they market “mortgage
assistance relief services.”8® The

77 In some states, mortgagors have the right to
“redeem,” i.e., regain possession of, a property for
a period of time following foreclosure.

78 See supra note 35; see also NAAG at 2.

79 See supra note 76. For example, some laws
mandate that before doing a title transfer the
foreclosure rescue operator must verify that the
consumer can reasonably afford to repurchase the
home. See, e.g., Minn. Stat. § 325N.17(a)(1).

80 See NAAG at 11-12 (“We have already seen
complaints in which mortgage brokers charge
consumers for mortgage consulting services and
then failed to provide services or provided fewer
services that originally promised. The trend of
mortgage brokers providing services is likely to
continue, especially if the market for mortgage loan
origination remains soft.”).

Commission does not intend the
proposed Rule to apply to bona fide
loan origination or refinancing services
that mortgage brokers frequently offer.
To obtain a new loan or refinance an
existing loan, consumers can work
either with the lender directly or with
a mortgage broker who acts as an
intermediary between the consumer and
lender. Mortgage brokers can provide
the benefit of offering consumers a
wider choice of loan products from
different lenders, without consumers
having to deal with each lender
separately.81 Homeowners who are
delinquent on their loans may be among
the consumers whom mortgage brokers
assist by helping them refinance their
loans.

The Commission is mindful that
consumers at risk of foreclosure could
benefit from assistance in refinancing,
and does not wish the proposed Rule to
reduce the availability of legitimate
services of this kind. At the same time,
the Commission is concerned that
services purported to help consumers
obtain refinancing could be marketed
deceptively as a means to avoid
foreclosure.82 Mortgage brokers or
others could deceive consumers into
paying large, up-front fees for loan
origination or refinancing services based
on false promises that consumers will
be able to save their homes. Thus, the
Commission solicits comment on how
the proposed Rule should treat offers
from mortgage brokers to work with
lenders to negotiate new loans or
refinance existing loans.

Finally, mortgage assistance relief
services are limited to services that are
marketed to consumers83 who owe on

81 Mortgage brokers typically are paid by the
lender, and sometimes the borrower, from the
closing costs of the loan transaction. See, e.g.,
National Association of Mortgage Brokers FAQs,
available at (http://www.namb.org/namb/
FAQs1.asp?SnID=498395277); see also NAAG at 12
(noting that brokers “are traditionally paid. ..at the
closing of a consumer’s loan, after all services have
been provided”); NCLC at 29 (“[B]rokers are
normally paid only when a sale or mortgage
transaction is completed.”).

82 Consumers who otherwise would not consider
themselves eligible to refinance their mortgage
might have a different perspective because
publicized government programs such as the MHA
program offer consumers the opportunity to
refinance at lower interest rates, even though they
are delinquent or owe more than what the home is
worth.

83 “Consumer” is broadly defined to include “any
natural person who owes on any loan secured by
a dwelling.” Proposed § 322.2(b). The Commission
intends to cover consumers at every stage of the
process, and does not limit the proposed Rule to
those who are in default or foreclosure.
Commenters observed that many consumers seek
assistance from MARS providers before they are
delinquent on their loans. See CMC at 8 (“Many of
the abuses that servicers have encountered have
occurred before the consumer has received a notice

loans secured by a “dwelling” or
residence. A “dwelling” is defined to be
a residential structure containing four or
fewer units, whether or not it is attached
to real property. The term dwelling also
includes individual condominium
units, cooperative units, mobile homes,
or trailers.84 On the other hand, the
proposed Rule is not intended to cover
MARS offered to borrowers whose loans
are secured by commercial properties.
The definition of “dwelling” applies
only to residences that are “primarily for
personal, family, or household
purposes.”85 Based on its law
enforcement experience, the
Commission believes that there are
consumers who may own a second
home or a rental property and seek help
to avoid foreclosure on these properties.
Therefore, the Commission intends the
proposed Rule to apply to mortgage
assistance relief services marketed to
these consumers.

2. Section 322.2(c): “Clear and
Prominent”

The proposed Rule mandates that
disclosures be made with clarity and
prominence in various types of media.
As discussed in more detail in Section
IIL.D, the proposed disclosures are
intended to prevent deception and
allow consumers to make purchasing
decisions about mortgage assistance
relief services based on truthful
information. The proposed Rule sets
forth general requirements to ensure
that the disclosures made in commercial

of default. MARS providers sometimes solicit
customers who are not in default but who live in
areas with high numbers of distressed borrowers.
Any rule should apply to MARS providers at any
stage of the process.”); CFA at 4 (“Many
homeowners have sought help from MARS before
entering default, though sometimes the MARS then
encourages a default. ... The mortgage servicing
industry and others have urged homeowners to seek
help before they go into default.”); NCRC at 2
(noting that there are “[clompanies claiming to offer
assistance with loan modifications, to consumers
who may or may not be in default”); see also NAAG
at 11 (“The [state] requirement that consumers be
in default before statutory protections begin made
sense when mortgage consultants solicited business
based on foreclosure filings, as those consumers
would necessarily be in default. Mortgage
consultants are now able to mine public
information to target consumers who are not yet in
default. Consultants may rely on an internet
presence to draw in consumers who may also not
be in default. As consumers have grown more
concerned about the state of the economy, these
solicitations are proving increasingly attractive.
Based on these reasons, a rule should provide as
much coverage for consumers as possible.”).

84 Proposed § 322.2(d). The definition for
dwelling is based on that used in Regulation Z, 12
CFR 226, which implements the Truth in Lending
Act, 15 USC 1601 et seq. 12 CFR 226.2(a)(19)
(2009).

85 This language is derived from Regulation Z.
See 12 CFR at 226.2(a)(12) (definition of “consumer
credit”).
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communications®® are sufficiently clear
and prominent for consumers to notice
and comprehend them.8” In all cases,
disclosures are required to use syntax
and wording that consumers easily can
understand, and cannot be accompanied
with statements that contradict or
confuse their meaning.88 The proposed
Rule intends to prevent MARS
providers from undermining required
disclosures with contradictory or
obscuring information. In addition, as
described below, there are clear and
prominent requirements that are
specific to the particular media in
which disclosures appear. In the
Commission’s view, the extensive
record of deception in the MARS
industry makes it necessary to articulate
with specificity how MARS providers
must make required disclosures to
consumers.

a. Written Disclosures

Proposed § 322.2(c)(1) sets forth
various requirements for disclosures
disseminated in print or written form.
This includes consumer
communications that appear in print
publications or on a computer screen.
For such disclosures, the proposed Rule
specifies that the disclosure must be in
a color that readily contrasts with the
background of the consumer
communication,8? be in the same

86 As defined in the proposed Rule, “commercial
communication” is intended to include any written
or verbal statement, illustration, or other depiction
used to induce the purchase of goods or services.
See Proposed § 322.2(a).

87 Where possible, in formulating the
requirements of the proposed Rule, the Commission
has drawn from comparable FTC rules requiring
clear and prominent disclosures. See Disclosure
Requirements and Prohibitions Concerning
Franchising, 16 CFR 436.6 (2007) (Franchise Rule);
Disclosure Requirements and Prohibitions
Concerning Business Opportunities, 16 CFR 437.1
(2007) (Business Opportunity Rule); Regulations
Under Section 4 of the Fair Packaging and Labeling
Act, 16 CFR 500.4 (1994) (Fair Packaging and
Labeling Act Regulations); Trade Regulation
Pursuant to the Telephone Disclosure and Dispute
Resolution Act of 1992, 16 CFR 308.2 (1993) (900
Rule); Rule Concerning Cooling-Off Period for Sales
Made at Home or at Certain Other Locations, 16
CFR 429.1 (1988) (Door-to-Door Sales Rule). The
disclosure requirements also are consistent with
those in many FTC orders. See, e.g., Sears Holding
Mgmt. Co., Docket No. C-4264, File No. 082-3099
(FTC Sept. 9, 2009), available at (http://
www.ftc.gov/os/caselist/0823099/
090604searsdo.pdf).

88 See 900 Rule, 16 CFR 308.3(a)(5); Franchise
Rule, 16 CFR 436.9(a); Business Opportunity Rule,
16 CFR 437.1(a)(21) (prohibits making any oral,
visual, or written representation that contradicts the
information required to be disclosed by the Rule).

89 See, e.g., Tender Corp., Docket No. C-4261, File
No. 082-3188 (FTC July 17, 2009), available at
(http://www.ftc.gov/os/caselist/0823188/
090717tenderdo.pdf) (stating that disclosures must
appear “in print that contrasts with the background
against which it appears”); Budget Rent-A-Car-
System, Inc., Docket No.C-4212, File No. 062-3042

language predominant in the
communication,®® and appear parallel
to the base of the communication.??
Unless otherwise specified in the
proposed Rule, the text size must be the
larger of 12-point font or one-half the
size of the largest letter or numeral of
any company website or telephone
number that is displayed in the
consumer communication.®2 If there is
no website or telephone number
displayed in a communication touting
mortgage assistance relief services, the
disclosures must be in at least 12-point
type. The text-size requirements of the
proposed Rule are comparable to those
of the FTC’s Trade Regulation Rule
Pursuant to the Telephone Disclosure
and Dispute Resolution Act of 1992
(“900 Number Rule”), except for the 12-
point type default.93

b. Audio Disclosures

Proposed § 322.2(c)(2) addresses the
use of disclosures in audio
communications such as broadcast radio
or streaming radio. The disclosure must
be delivered in a slow and deliberate
manner, at a reasonable volume, and at
a slow enough pace to be heard and
understood.?4

(FTC Jan. 4, 2008), available at (http://www.ftc.gov/
os/caselist/0623042/080104do.pdf) (same); see also
FTC, Dot Com Disclosures: Information about
Online Advertising 12 (2000), available at (http://
www.ftc.gov/bep/edu/pubs/business/ecommerce/
bus41.pdf) (“Dot Com Disclosures”) (“A disclosure
in a color that contrasts with the background
emphasizes the text of the disclosure and makes it
more noticeable. Information in a color that blends
in with the background of the advertisement is
likely to be missed.”).

90 See, e.g., 900 Rule, 16 CFR 308.3(a)(1). If the
ad has substantial material in more than one
language, the proposed MARS Rule requires that
the disclosure be delivered in each such language.
Proposed § 322.2(c)(1).

91 See, e.g., Swisher Int’l, Inc., Docket No. C-3964,
File No. 002-3199 (FTC Aug. 25, 2000), available at
(http://www.ftc.gov/0s/2000/08/swisherdo.htm)
(finding that warnings for cigars must appear
“parallel. .. to the base of the... advertisement”); Fair
Packaging and Labeling Act Regulations, 16 CFR
500.4(b) (requiring that identification for packaged
goods must appear “in lines generally parallel to the
base on which the packaging or commodity rests as
it is designed to be displayed”).

92 There are additional and qualifying
requirements for disclosures mandated in
§§ 322.4(b) and (c) of the proposed Rule.

93 See 900 Rule, 16 CFR 308.

94 See, e.g., Sears Holding, Docket No. C-4264
(stating that audio disclosures must be made “in a
volume and cadence sufficient for an ordinary
consumer to hear and comprehend them”); Darden
Rests., Inc., Docket No. G-4189, File No. 062-3112
(FTC May 11, 2009), available at (http://
www.ftc.gov/os/caselist/0623112/
070510do0623112c4189.pdf) (same); In re Kmart
Corp., Docket No. C-4197, File No. 062-3112 (FTC
Aug. 15, 2007), available at (http://www.ftc.gov/os/
caselist/0623088/0623088do.pdf) (same); In re
Palm, Inc., Docket No. C-4044, File No. 002-3222
(FTC Apr. 19, 2002), available at (http://
www.ftc.gov/os/caselist/0023332/index.shtm)
(same); Dot Com Disclosures at 14 (explaining that

c¢. Video Disclosures

Proposed § 322.2(c)(3) imposes
requirements for consumer
communications disseminated through
video means. This includes video
communications that appear on
television or are streamed over the
Internet. As a threshold matter, these
communications must be delivered in
accordance with the requirements for
written and audio disclosures in
proposed §§ 322.2(c)(1) and (2). In
addition, the communication must
include a simultaneous audio and visual
disclosure,? the latter of which must be
displayed for at least the duration of the
oral disclosure and comprise four
percent of the vertical picture height of
the screen.96

d. Interactive Media

Prop